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BIXBY BROADENS SCOPE OF FIDUCIARY COURSE 
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Competent Attorneys, Accountants, Life Underwriters, Executors, 
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By R. R. BIXBY 






Introductory Statement 


Why Articles Are Addressed to Estate Owners Instead of Being Designed Exclusively 
For Those Engaged in Fiduciary Service 


HE most successful approach to a study of fiduciary services is from 
the point of view of those to be served. 

High taxes, uncertainty regarding the eventual effect of recent 
monetary changes, persistent efforts to force a “redistribution of wealth”— 
these and many similar factors are causing an ever growing percentage of 
relatively prosperous citizens to inquire more carefully into ways and means 
of conserving what they own. And although the primary purpose of 
fiduciary services is to aid in the conservation of estates during and after 
the lives of their owners, those who know specifically and in detail what 
constitutes fiduciary service represent an insignificant percentage of 
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American citizens. 
There is urgent need for all property 


owners to possess: 


(1) Knowledge of the fundamental 
principles of fiduciary services, 
and 

(2) A practical knowledge sufficient 
to guide them in selecting com- 
petent attorneys, accountants, 
life underwriters, executors, 
trustees, agents, etc., to serve 
them in connection with fiduci- 
ary matters. 

It is of even greater importance for 
all who are engaged in any phase of 
fiduciary service to have more than a 
mere technical knowledge of their spe- 
cific functions. If they are to attain the 
maximum of success and do their share 
in fulfilling fiduciary obligations, wheth- 
er they are engaged in trust department 
operations, legal practice, life insurance 
or accountancy, they must appreciate the 
varied needs of their clients and under- 
Stand the necessity of cooperation with 
others similarly engaged. 


Quite naturally, the average man of 
means, although alert to methods of ac- 
cumulating property, is apt to regard 
the question of conservation as one of 
the problems which can safely be de- 
ferred. 

Of course, he has taken out life in- 
surance policies, but in many instances 
he has no detailed knowledge of the 
provisions embodied in those policies and 
sees no impelling reason for reviewing 
his insurance coverage at frequent in- 
tervals. He may regard all life insur- 
ance solicitors as a nuisance and be un- 
aware that the competent life under- 
writer would give him valuable counsel 
and advice if given adequate opportun- 
ity. 

The same man who minimizes the im- 
portance of the life underwriter is apt 
to believe that any attorney can draw 
a will properly even though it may con- 
tain complicated trust provisions. 

Although his estate may require the 
most careful study from the tax angle, 
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he may never obtain competent advice as 
to how he might so arrange his affairs 


as to conserve the largest possible 


amount for his heirs. 

This man may choose an executor and 
trustee of recognized honesty yet one 
who is incapable of serving the best in- 
terests of beneficiaries. 

There are numerous instances in 
which estates left by able business and 
professional men should have been am- 
ple to carry out the wishes of the testa- 
tors, but through lack of foresight in 
choosing competent attorneys, executors 
and trustees, those desires have been 
thwarted and innocent beneficiaries have 
suffered. 

In this series of articles, we shall en- 
deavor to present a clear picture of the 
practical use and value of various forms 
of fiduciary service and to point out the 
simple rules which should be followed 
by the estate owner to assure himself 
that his legal counsel is competent, that 
his tax adviser is qualified, that his life 
underwriter is less interested in com- 
missions than in the interests of his 
client, and that his executors and trus- 
tees can de depended upon to carry out 
his expressed wishes in a capable and 
sympathetic manner. 


ARTICLE No. 1 
Wills and Testamentary Trusts 


This discussion will be presented under 
three main sections: 
(1) For Estate Owners primarily, 
pages 694 to 701. 

(2) Trust Department section, pages 
701 to 708. 

(3) Duties of Attorneys to Testators, 
Executors and Testamentary Trus- 
tees, pages 708 to 710. 

Trust Functions Simplified, fourth edi- 
tion, pages 1 to 438, should be read by 
those who would get the maximum bene- 
fit from this article. Subscribers who do 
not now own a copy of this volume may 
order through TRUST Companies Maga- 
zine. Price $1.00 each, postpaid. 


Section No. 1 


The right to make a will is a privilege 
granted by law. That privilege should be 
exercised. 

In this article we shall present basic 
information that will enable the reader 
to: 

1. Plan his will wisely. 
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2. Discuss these plans _ intelligently 
with his 

a. Executor 

b. Attorney 


3. Test his will. 


Disposition of Property 


There are only four generally ap- 
proved methods of disposing of prop- 
erty. They are: 

1. To give it away by gift, effective 

during the lifetime of the giver; 

. To make a will; 

. To create a living trust; 

. To take no action whatever, but let 
the estate be divided according to 
the hard and fast rules of law. 

Under the generally approved meth- 
ods, we do not mention “deeds of gift” 
because we do not at any time recom- 
mend, suggest, or advise any person to 
attempt to dispose of property by means 
of a deed of gift intended to take effect 
at the time of the death of the giver. 
This is because we have observed that in 
the great majority of cases of this kind 
the grantor did not take the proper steps 
to assure the conveyance of a title that 
would hold legally if court action were 
brought to set it aside. 

We do not list joint tenancies as one 
of the four methods for the reason that 
they are impractical in the ownership of 
many kinds of property, and also be- 
cause both joint tenants should in all 
cases make wills. 

Of the four methods given above, it is 
inadvisable to use the first or fourth 
method: 

As to the first method (to give it away 
by gift, effective during the lifetime of 
the giver) few people are willing to dis- 
pose of their property by gift effective 
during their lifetime because they can- 
not be absolutely certain that they will 
not meet with such financial reverses as 
will place them in the position of need- 
ing the property given away. If the ob- 
ject were to give the property to some 
loved one who would take care of the 
wants of the giver for the rest of his 
life, the one making such a gift could 
not be sure that the recipient would not 
predecease him, thus leaving him with- 
out means of support. 





As to the fourth method—taking no 
action at all, but letting the estate be 
divided according to the hard and fast 
rules of law: We point out that the laws 
are of necessity fixed and inflexible. For 
many reasons it may not be wise or ad- 
visable to allow the estate to vest ac- 
cording to law—to do so, in fact, might 
cause a distinct hardship. That of course 
is no fault of the law, for you are given 
the right to make a will. However if you 
do not exercise that right and privilege, 
it is necessary for the law to state who 
shall receive your property and in what 
proportion. 

Should you be willing to have your 
property divided according to the laws 
of descent and distribution of your state, 
still we believe you should make a will. 
If you do so, when that will is probated 
and the estate distributed to the same 
persons and in the same proportions as 
it would have been distributed by law no 
will having been found, those receiving 
the estate will know positively that it 
was distributed according to your wishes 
and not simply according to statute. 
Also, in making a will you can select a 
properly qualified executor to probate 
your will and settle your estate. Then, 
too, we always point out that in making 
a will the testator can give the executor 
various powers that experience has 
shown are of great assistance in settling 
estates—powers which the administrator 
would not possess if no valid will were 
made. 


When Will Takes Effect 


At times we find individuals under the 
erroneous impression that the making of 
a will in some ways affects the rights of 
ownership or disposition of their prop- 
erty. In such cases we always explain 
that a will takes effect only on the death 
of the testator and that the estate of the 
testator passing by will consists of all 
the property which he owns at the time 
of his death, irrespective of whether the 
Same was acquired by him before or 
after the making of his will. 

The fact that a will has been made 
that provides for the disposition of the 
property of the testator at the time of 
his death in no way affects his control of 
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the property. He still has power to sell 
or otherwise dispose of his property 
during his lifetime, control of same re- 
maining in the testator exactly as if no 
will had been made. 

Making a will is simply exercising 
good business judgment and should be 
done when the testator is in good health, 
both mentally and physically. 

The importance of using due diligence 
in the matter of making a good will can 
perhaps be brought most forcibly to 
your attention by quoting excerpts from 
“Rules for the Prevention of Unneces- 
sary Litigation,’—a report prepared by 
the Joint Committee of the Chamber of 
Commerce of the State of New York and 
the New York Bar Association. (Ex- 
cerpts quoted by permission). 


Unnecessary Litigation Defined. — 


“Litigation may be said to be unnecessary 
if it can be prevented by the exercise of 
reasonable care. There are three points at 
which reasonable care is especially effec- 
tive. Care at the source is, of course, most 
effective. After the facts become fixed 
and before suit, it may or may not pre- 
vent litigation. After suit, it may reduce 
the litigation. 

Prevention of Litigation at the Source. 
—“Experience has shown that the point 
at which unnecessary litigation can be the 
most easily invited and the most effec- 
tually prevented, is at the source; that is, 
before the facts upon which a dispute can 
arise become fixed. At that time, the facts 
are in a formative state and respond to 
the moulding hand. If one proposed state 
of facts or set of words is liable to lead to 
a dispute, another state of facts or set of 
words can be substituted. 

“The basis of all litigation is a dispute 
concerning the facts or the law, or both. 
Theoretically, the law is a known quan- 
tity. Indeed, it is a well-settled legal prin- 
ciple that every man is presumed to know 
the law. It is an equally well-settled prin- 
ciple that ignorance of the law is no 
excuse for violation of the law. Otherwise 
law could never be enforced. 

“Disputes concerning the law as an ab- 
stract proposition are of comparatively 
rare occurrence. The usual dispute con- 
cerns the application of the law either to 
an admitted state of facts or to a dis- 
puted state of facts. The latter case is by 
far the more common. Thus it is that suc- 
cess or failure in litigation usually turns 
upon the facts. 
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“While the law cannot be changed by 
individuals, the facts are peculiarly with- 
in their power. Of course one cannot 
change the order of nature, but, within 
proper limitations, a person has great 
latitude in determining facts in advance 
of any dispute. He can so determine the 
facts that the opportunity for dispute is 
large or small, depending upon the wis- 
dom with which he has acted. For exam- 
ple, the presence or absence of particular 
words or phrases in a contract or will is 
a fact within the power of the makers of 
such instruments. If proper words are 
chosen to fit perfectly all possible con- 
tingencies that may arise, there can be no 
dispute. If the words used do not fit per- 
fectly all possible contingencies that arise, 
their meaning and legal effect may be- 
come disputed questions that require liti- 
gation for settlement. 

“Litigation, in a majority of civil cases, 
is the offspring of disputes concerning 
property. If there can be no dispute there 
can be no litigation. 

“Wills—‘The will,’ says the late Sir 
Henry Maine in his work on Ancient Law, 
‘is the instrument which next to the con- 
tract has exercised the greatest influence 
in transforming human society.’ It is the 
instrument by which its maker is per- 
mitted to prescribe the succession to his 
property after death. In effect, the in- 
strument becomes a private law for that 
purpose. 

“If the will proves to be safe and sound 
there will be little room for dispute. If 
not, every defect and uncertainty of 
meaning will be brought to light after 
death and will invite family disputes and 
litigation. 

“A safe and sound will has two indis- 
pensable elements, both of which are 
within the.power of the maker. The first 
is a wise plan conceived on fair lines and 
equitable principles and so perfected as 
to meet the unknown contingencies of the 
future in family and estate. The second 
is a set of words that shall so reflect that 
plan that no uncertainty of meaning can 
arise under any possible contingencies of 
the future. In the absence of either of 
these elements, a will may prove a dis- 
appointment to those whose interest it is 
designed to protect. 

“On the basis of space devoted to each 
subject in a standard digest of all re- 
ported cases in the State of New York, 
the volume of litigation concerning wills 
seems to exceed by far that on any other 
subject before the courts. It also appears 
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that of this great volume of litigation 82 
per cent. is of a preventable nature, while 
73 per cent. concerns the meaning of the 
instrument and less than 8 per cent. con- 
cerns mental capacity, fraud and undue 
influence.” 


It has been the author’s privilege to 
counsel with thousands of people regard- 
ing the disposition of their estates, and 
to observe how smoothly the executor is 
enabled to carry out the wishes of the 
testator when the will has been well 
planned and skilfully prepared. He has 
also accumulated widespread experience 
in handling the affairs of estates where 
the decedent had not made a will or hav- 
ing executed one, failed to include the 
proper directions which resulted in the 
will failing to accomplish the apparent 
desires of the testator. 

The author has also noted how fre- 
quently a person suddenly decides to 
make a will, rushes to an attorney before 
having given the matter of the disposi- 
tion of his property adequate considera- 
tion, and then rests easy, feeling that 
“that matter has been looked after.” In 
many cases of this kind the will does not 
contain the provisions that are essential 
if the maker’s wishes are to be carried 
out. 

Concise suggestions that should aid in 
avoiding such serious errors will be 
found on page 698, under the sub-title, 
“Planning Your Will.” 


Choosing Your Executor 


The first and one of the most impor- 
tant decisions for you to make regarding 
your will is to decide upon a qualified 
executor; also trustee, if you intend to 
create a trust by the terms of your will. 

In order to assist you in choosing your 
executor and/or trustee, we here make a 
few comparisons between a corporation 
and an individual acting in these ca- 
pacities. 


Corporate Fiduciary 


The term refers to a corporation that 
occupies a position of trust, such as ex- 
ecutor of a will, administrator, trustee, 
guardian, etc. 

After a bank or trust company has 

















complied with all necessary legal re- 
quirements, it is authorized to act as 
executor, administrator, depositary un- 
der order of court or as trustee for any 
purpose permitted by law, and when act- 
ing in any of these fiduciary capacities, 
although a corporation, it is empowered 
with the same rights as an individual 
acting in like capacity. 

One might then ask, if a corporate 
fiduciary can perform no duties other 
than the law grants to an individual, 
what advantage is there in naming a 
corporation to act as executor or in any 
of the other capacities we have already 
referred to? 





Individual vs. Corporation as Fiduciary 


Let us consider the individual. If an 
individual is named as executor of your 
will or as trustee under a trust created 
by you, you cannot be certain that he 
will outlive you, and in the event he does 
outlive you, you cannot be sure he will 
not die before he has probated your will 
and settled your estate or carried out all 
the terms and conditions of the trust 
created by you. 

On the other hand, when you appoint 
a bank or trust company as executor, 
trustee, agent, etc., you have the assur- 
ance of continued existence. It will not 
die, but will always be on hand attend- 
ing to the duties which you entrusted 
to it. 

Then, there is always present that very 
important matter of financial responsi- 
bility. While you might name a friend as 
executor or trustee and have full confi- 
dence in that friend, he might, while 
acting with the best of intentions, dis- 
sipate the assets of your estate or the 
corpus of your trust by mismanagement 
or ill advised investments to the loss or 
detriment of the legatees or devisees of 
your estate or the beneficiaries of the 
trust created by you. 

The bank or trust company which you 
name as your executor or trustee has 
complied with all the legal requirements 
and conditions that must be met with 
before being permitted to act in a fidu- 
ciary capacity. The object of these re- 
quirements and conditions is to give 
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ample and full protection to users of 
trust department services, their legatees 
and beneficiaries. 

Also remember that the corporate fidu- 
ciary has available a vast amount of ac- 
cumulated experience and knowledge 
which no single individual can ever hope 
to possess. 


[It is hoped that a reading of Sec- 
tion No. 2 of this article will indicate to 
estate owners some of the duties of 
executors and trustees in the handling 
of estates and testamentary trusts. The 
estate owner may there find a basis for 
judging the ability of the fiduciary to 
handle the particular problems of his 
estate. ] 





Initial Discussion With Trust Officer 





Assuming that you have decided to 
name your bank or trust company as 
executor, the next step should be a pre- 
liminary discussion with the Trust Offi- 
cer. This should precede your conference 
with the attorney to whom the actual 
drafting of the will should eventually be 
intrusted. 


[Estate owners will be greatly aided 
in appraising the fitness of their attor- 
neys by reading Section No. 3 of this 
article. ] 

The reason for having a preliminary. 
discussion with the Trust Officer will be 
obvious when it is remembered that the 
executor of your will is the business 
agent upon whom will rest the actual 
task of looking after the affairs of your 
estate. If you were about to appoint: an 
agent to represent you in any other busi- 
ness matter, you surely would expect to 
discuss the details with him before ac- 
tually placing the matter in his hands. 
To neglect this precaution under ordi- 
nary business circumstances would in- 
volve less risk than to proceed with the 
preparation of your will without a pre- 
liminary consultation with the prospec- 
tive executor. You cannot amend the 
provisions of your will after it is entered 
for probate. Furthermore, it should be 
remembered that while the attorney is 
the proper man to consult on legal ques- 
tions, the Trust Officer is the proper 
source of suggestions as to the practical 
application of legal provisions. 
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Planning Your Will 


We now list a few of the points often 
overlooked in the preparation of wills. 

Be sure that your will gives your ex- 
ecutor “Power of Sale.” The intent of 
such a provision is to give your executor 
authority that will aid in the disposi- 
tion of property of the estate whenever 
necessary to avoid undue loss. 

A testator may consider leaving direc- 
tions in his will with regard to the dis- 
position of his body, and directing his 
executor to spend a sum of money for a 
tombstone, vault; etc. Since the surviv- 
ing spouse, child or children, father, 
mother, brother, sister, etc., usually has 
the legal right to direct what disposition 
is to be made, it would perhaps be better 
for the testator to request that certain 
disposition be made, rather than direct 
that it shall be done. 


In making specific bequests, be sure 
the following information and directions 
are given: 

a. Name and address of legatee; re- 

lationship, if any. 
b. If legatee predeceases testator, is 
there to be an alternative legatee? 

. If legatee predeceases testator, is 
bequest to become part of residue 
or estate? 

It is always desirable that the ad- 
dresses of legatees and devisees be given. 
It is true they may later change their 
addresses. However where it is shown 
that the address of a certain legatee was 
I 5 a See Blank Street, City and State, 
as of a certain date, it may be of dis- 
tinct assistance to the executor at the 
time of probating the will. 


It frequently is desirable for the testa- 
tor to dispose of his personal effects, 
such as books, pictures, clothing, silver- 
ware, jewelry, household furniture, etc., 
by making a general gift of all such 
articles to someone, with a request that 
he distribute them in his discretion. The 
testator can then advise the distributee 
what disposition he would like made. A 
list of items furnished to the distributee 
by the testator would be a help in such 
cases and might avoid later disputes be- 
tween kin. However, the testator should 
use extreme care in regard to the dis- 


tribution, and make a request of the dis- 
tributee, not give a direction. 


In making specific bequests always 
state what you wish done about the be- 
quest in the event that the legatee or 
devisee should predecease you. Do you 
wish that particular bequest to go to 
someone else, or do you wish it to be- 
come a part of the residue of your es- 
tate? Some people think that a provision 
for distribution of a bequest in case of 
the death of a certain legatee or devisee 
is unnecessary. We feel, however, that 
such is not the case; that one should 
appreciate the preparation of his will is 
a serious matter and that he may never 
again make a will, and he should, there- 
fore, endeavor to take care of all pos- 
sible contingencies. 


Therefore, when making your will al- 
ways consider the possibilities of births, 
marriages and deaths, and make pro- 
visions to take effect in the event of such 
happenings. While you can, of course, 
change your will at any time, there is a 
possibility that you might not do so and 
because of the happenings of one or more 
of the above possibilities, your estate 
might not then vest entirely as you 
would have provided had you foreseen 
the happening of the event and provided 
for it. 


In the great majority of wills it is 
always advisable to make a provision for 
after-born children, because should a 
child be born after the testator had made 
his will and that child is not mentioned 
or provided for in the will, then the 
after-born child would take the share of 
the testator’s estate to which it would 
be entitled under the laws of descent and 
distribution. We strongly urge you to 
give the matter of possible after-born 
children your careful consideration. 


In the event that at the time of your 
death you should leave a minor child or 
children, it may be advisable or even 
necessary that a guardian of the estate 
of such child or children be appointed. 
Would you not wish to have the bank you 
have named as your executor and/or 
trustee appointed guardian of the estate 
of such child or children? If you do, be 
sure to so state in your will. 
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Regarding inheritance taxes: Would 
you wish each distributee under your 
will to pay personally any inheritance 
tax that may be found due, or would you 
prefer to have such taxes paid from your 
general estate in the same way as the 
ordinary administrative expenses will be 
paid? Consider this matter, discuss it 
with your Trust Officer, and then make 
proper provisions in your will to cover 
the point. 


If you plan to make a bequest under 
your will to someone who would be en- 
titled to a share of your estate under the 
laws of descent and distribution had you 
not made a valid will, and that bequest 
is to be less than the amount which that 
person would receive if you left no will, 
do you wish to insert in your will a 
“non-contesting clause?” 


Regarding the payment of bequests 
under your will: In order to pay all be- 
quests in cash it frequently happens that 
it is necessary to sell at least a portion 
of the assets of the estate at a sacrifice. 
You can aid in avoiding such a possible 
state of affairs in your estate by giving 
your executors permission in their dis- 
cretion to pay all bequests in cash or “in 
kind.” 


Always make your principal bequests 
in percentages because the value of your 
estate may change considerably and if 
you should make your major bequests in 
dollars in place of percentages, it is quite 
possible that the distribution of your es- 
tate would be far different than you had 
really intended. However, by making 
your major bequests in percentages you 
are assured that the distribution of your 
estate will be proportionately the same, 
irrespective of its value at the time of 
your death. 


Re Testamentary Trusts 


If you wish to create a trust by the 
terms of your will, then in addition to 
the foregoing, the following points are 
presented for your consideration: 

State clearly how the income is to be 
paid: upon receipt or in average install- 
ments — monthly, quarterly, semi-annu- 
ally or annually. 


Trusts (other than for a charitable 
purpose) may not be created in perpet- 
uity. Therefore, it is very important for 
you to ascertain the length of time that 
a trust can lawfully be created in your 
State and see to it that there is no pos- 
sibility of a violation of that rule of law 
in your trust. 

Some States also have laws governing 
the accumulation of income. Therefore, 
if it is not your intention to have all of 
the income under your trust paid to the 
beneficiaries, be sure that the trust pro- 
visions contained in your will are not 
contrary to your State laws. 

Be sure that the wording of your 
testamentary trust is clear as to just 
when the trust is to terminate and that 
it is clearly shown what is to happen in 
case a beneficiary dies during the exist- 
ence of the trust or in the event a bene- 
ficiary predeceases you. 

If it is your intention that the bene- 
ficiaries of the trust created by you are 
not to have the right to sell, transfer, 
assign, hypothecate or otherwise dispose 
of their respective interests in the in- 
come or principal of the trust before the 
income or principal comes into their pos- 
session under the terms of the trust, 
then we suggest that you request that a 
“restraining clause” be inserted in the 
trust provisions of your will. 

If it is your desire that your trustee 
be authorized to retain as a part of the 
corpus of your trust any assets which 
you may own at the time of your death 
even though they may not be authorized 
by law as a legal investment for trusts, 
then it is important that you see that a 
provision to cover this point is inserted 
in your testamentary trust. 


Regarding investments to be made by 
your testamentary trustee—if you do not 
give specific directions relative to invest- 
ments in the trusts created by your will, 
your trustee will be required to see that 
the corpus of the trust consists of in- 
vestments approved as “legal investments 
for trust funds.” Of course, the purpose 
of laws that provide a means for secur- 
ing the approval of certain state authori- 
ties or commissions designating certain 
securities as “approved for the invest- 





700 


ment of trust funds” is to protect the 
beneficiaries and remaindermen of trusts. 
However, the income from these “ap- 
proved investments” is usually lower 
than most testators feel their estate 
should produce and because of the ever- 
changing circumstances that surround 
the market conditions, the trustee would 
be in a better position to handle the 
corpus of the trust more advantageously 
if it were not confined strictly to the list 
of approved investments. 


If it is your intention that your trustee 
is to have absolute discretion in making 
investments without being subject to 
legal restrictions, be sure to talk the 
matter over with your Trust Officer and 
ask for his suggestions as to the wording 
of the clause which will contain your 
directions regarding investments. 


Regarding stock dividends and extraor- 
dinary cash dividends.—Rules followed 
by trustees in the various States differ 
considerably as to the manner of treat- 
ing stock dividends or extraordinary cash 
dividends in the absence of explicit di- 
rections being given in the trust clauses 
of the will, and the decisions of the high- 
est courts of various States are not in 
accord as to the proper manner of treat- 
ing these dividends. 


Therefore, we consider it very impor- 
tant for you to give explicit directions 
in your trust just how your trustee is to 
handle stock dividends or extraordinary 
cash dividends. If it is your intention 
that your trustee is to be authorized to 
treat all stock dividends and extraordi- 
nary cash dividends as income regardless 
of the fact that such dividends might 
possibly encroach upon the principal of 
the trust it will be necessary to have an 
adequate clause in the trust provisions 
to cover. 


Another important point for you to 
cover is in regard to securities which 
your trustee may purchase at a premium. 
Do you wish your trustee to pay all the 
income from securities purchased at a 
premium to your beneficiaries, or do you 
wish your trustee to set aside any part 
of such income as a sinking fund to 
absorb the premium? 


If during the time that your trust is 
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operating your beneficiaries should, be- 
cause of illness, accident, etc., require 
for their care and comfort more money 
than the income of your trust would pro- 
vide, would you wish your trustee to 
make additional payments to them from 
the principal or corpus of the trust to 
care for the emergency? If that is your 
wish, be sure that a clause is inserted 
giving your trustee discretionary power 
to pay from principal. 

In the case of small estates intended 
for the care, support and/or education 
of the beneficiaries, it is our opinion that 
discretionary power to pay from princi- 
pal should always be given the trustee. 


Talking It Over 


After having carefully considered the 
foregoing points, go to your Trust Officer 
and talk it over with him. Be perfectly 
frank with him for he can give you the 
benefit of much accumulated experience 
regarding the workability of a practical 
plan which will meet your particular re- 
quirements. 


Before Signing Your Will 


Again go to your Trust Officer and 
go over with him the draft of the will 
which you have had prepared in order to 
see that all points are clear and cover 
just what you want. This is really a prac- 
tical test to see that it is in the best 
possible shape from an operating stand- 
point. 


Signing Your Will 


We recommend that you have three 
witnesses, 

Do not ask any person who is named 
in the will as legatee, devisee or bene- 
ficiary to act as a witness. 

It is not necessary for the witnesses 
to know the contents of your will. 

When the witnesses are all present tell 
them that you are about to sign your 
will and that you wish them to witness 
your doing so. 

First sign your name on the last page 
and then sign on all other pages. When 
you have done this, turn to the witnesses 
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and say: “This document which you 
have just seen me sign is my last will 
and testament. I’ll appreciate it if you 
will each sign as witnesses.” 

While the requirements of the various 
States differ as to what is necessary for 
the witness to do, we recommend that 
each of the witnesses first sign simply 
as witnesses at the left of your signa- 
ture on the last page of your will. Next, 
that they sign the attestation clause and 
there write their addresses. Then have 
them sign each page of the will. The 
lower left hand margin of each page is 
a convenient place. 

After you have called witnesses pre- 
paratory to signing your will, let noth- 
ing distract your attention or the atten- 
tion of the witnesses until you have 
signed the will and each witness has 
signed as above suggested. In other 
words, be sure that you sign in the 
presence of all witnesses and they each 
sign in your presence and in the presence 
of each other, all being present at the 
same time. 


Custody of Your Will 


After having signed your will, deposit 
it with the Trust Department of the 
bank named as executor for safekeeping. 
They will give you a receipt for the will. 
Deposit that receipt with a carbon copy 
of your will in your safe deposit box. 


Testing Wills Already Made 


If you have already made your will, 
we suggest that you review it and test 
it by carefully studying the foregoing 
suggestions together with your will. 

Should it so happen that you did not 
at the time you made your will discuss 
it with the Trust Officer of your bank, 
we urge you to do so now so that he can 
test the workability of your will. 

To illustrate the great importance of 
having your Trust Officer test your will 
Wwe again call to your attention the facts 
as shown early in this article under the 
sub-title, Prevention of Litigation at the 
Source. 


Discussion of estate, gift and income 
taxes, life insurance, estate analysis, 
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investments, real property and other 
kindred subjects in connection with the 
conservation of estates will appear in 
subsequent articles of this series. 


Section No. 2 
For the Trust Department 


While the following comments are ad- 
dressed specifically to members of trust 
department staffs, as well as to all mem- 
bers of the staff of banking institutions 
who are interested in securing a working 
knowledge of the fiduciary services ren- 
dered by the modern trust department, 
it is hoped that they will prove both 
informative and suggestive to estate 
owners. 

In connection with your study of pages 
1-438 of “Trust Functions Simplified,” 
fourth edition, it is assumed that you 
will thoroughly inform yourself regard- 
ing the laws of your State applicable to 
wills and testamentary trusts. The spe- 
cific points with which you should be 
thoroughly familiar include the follow- 
ing: 


1. Age requirement for executing valid 
will. 

2. Number of witnesses required and out- 
lined procedure for proper execution of 
will. 

. What kinds of wills are valid in your 
State? 

. What action need be taken by a testator 
to revoke a will? 

. What happenings automatically revoke 
a will in whole or in part? 

. What is required of a corporation in 
order to authorize it to act in a fiduciary 
capacity ? 

. May a non-resident individual or cor- 
poration qualify as an executor? as a 
testamentary trustee? 

. What fees are allowed executors ? testa- 
mentary trustees? 

. What is required of ancillary or tem- 
porary administrators ? 

. What is the Rule Against Perpetuities ? 
The Period of Suspension ? 


. Do your statutes provide a rule against 
accumulations? or does the common 
law rule prevail ? 


. Is there a provision for homesteads? 
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. Are dower and curtesy rights recog- 
nized? 

.If you live in a community property 
law State, familiarize yourself with the 
meaning of community property, of 
separate property. 

. Are the Restraints on alienation as ap- 
plied to real property different from 
personal property? 

.What are the provisions of your 
statutes regarding lapsed legacies? 
after-born child or issue of such child? 

.In whom do the laws of Descent and 
Distribution in your State vest the 
property of a person who dies inte- 
state? as to realty? as to personalty? 

. What are the rights of kindred of the 
half blood regarding the inheritance of 
property? 

. What are the rights of adopted children 
as compared with children of the blood ? 

. What Court in your State probates 
wills? Has jurisdiction of testamentary 
trusts? 


As an operating trust man, you should 
be thoroughly familiar with wills, be- 
cause you are often called upon to dis- 
cuss, with a prospective testator who is 
interested in making a will and expects 
to name your bank as executor, his plans 
for the disposition of his estate. 

You can be of real help to him by ex- 
plaining just how you handle the probat- 
ing of a will. Show him the safeguards 
that you use in protecting the assets of 
estates committed to your care. 

Many times, the prospect will be in- 
terested in how you keep your securities 
in the vault; how you collect the income 
from bonds and receive the dividends 
from stocks, handle rents, look after in- 
surance, etc. In most cases an explana- 
tion of these matters interests the pros- 
pect very much and aids in convincing 
him of the desirability of naming you as 
executor of his will and/or trustee under 
a trust he expects to create by the terms 
of his will. After you have explained 
these matters to him, you will find that 
he will in turn be anxious to discuss with 
you the workability of his will. 

Often a testator is overawed by the 
legal atmosphere of the lawyer’s office. 
Showing him just how you do the work 
of handling estates usually has a very 
beneficial effect and inspires his confi- 


dence so that he will explain to you—the 
business agent he expects to look after 
his estate—just what he wants to do and 
how he wants it done. This gives you an 
opportunity to test his will from the 
standpoint of actual operations. 

You should always have a composite 
will handy so that you can produce it 
immediately for use in explaining to a 
testator just how certain provisions he 
has made will be carried out. 


Data for Preparation of Will 


Study pages 30-37 of “Trust Functions 
Simplified” re Information Required for 
Preparation of Wills. When you are do- 
ing this, if any of the 32 items are not 
perfectly clear to you, refer at once to 
the Composite Will, pages 18-29, “Trust 
Functions Simplified.” 

It is suggested that you give serious 
thought to these questions. Not only do 
they bring out the information that will 
be helpful to the attorney in preparing 
the will, but they also develop informa- 
tion that will be of great assistance to 
you as the executor named in the will. 
Whenever possible, a memorandum of the 
testator’s replies to these questions should 
be filed with his will in your vaults. 

It is true, some of the questions raised 
or information asked for may not be 
required in your State; but careful study 
will enable you to prepare a similar list 
that will meet the requirements of your 
particular State laws. 

We believe it very important that you 
prepare such a list and be thoroughly 
familiar with it, for you will often find 
it useful. 

Some trust departments have a printed 
list of questions similar to those shown 
on pages 30-33 (“Trust Functions Sim- 
plified”), with spaces in which the pros- 
pective testator gives information in- 
tended to assist his attorney in preparing 
his will. A number of trust departments 
have made wide distribution of such 
forms, using them as mailing pieces, and 
for counter distribution. 

We have not made an exhaustive inves- 
tigation of this phase of trust work, but 
have inquired of many banks as to results 
obtained when the form is used as above 





Trade 1 


mentioned; and to date we have found 
few that now consider such wholesale 
distribution advisable or helpful in at- 
tracting really desirable business. On the 
other hand, we have found many that 
believe its use worth while when dis- 
tributed on request. We also believe such 
forms are good for use in special cases 
—i.e., to hand personally to a prospect 
with whom you have talked—or to send 
accompanied by a letter. 

Here, however we wish to stress this 
fact: you should not confuse these “cus- 
tomer-use” forms with the one such as 
we advocate you prepare. That special 
form should be so complete that all 
points in connection with the prepara- 
tion of a good will cannot escape the 
attention of the attorney who is to use 
the testator’s information. 

As mentioned on page 30 of “Trust 
Functions Simplified,” most of the well 
qualified attorneys who prepare many 
wills do follow a definite outline for tak- 
ing the information required. 

The practice is a commendable one 
from the standpoint of the attorney; 
since having the complete data required, 
he is saved much unnecessary delay. And 
especially is it commendable from the 
standpoint of the testator, for when the 
form is used, there is much less danger 
of errors and omissions. 


Co-Executors and Co-Trustees 


Read “Co-executors and Co-trustees” 
—page 37 “Trust Functions Simplified.” 
The consensus among trust men is that, 
as a general rule, there are many disad- 
vantages in having an individual named 
as co-executor and/or co-trustee with a 
corporation. 

We believe that in the great majority 
of cases, the practice of naming an in- 
dividual to act with a qualified trust 
department as co-executor and/or co- 
trustee should be discouraged. 

We are also of the opinion that many 
trust departments (some of them among 
the objectors to co-executors, etc.) really 
create a demand for the individual co- 
executor, etc., because they have stressed 
it in their newspaper advertising, book- 
lets, form letters, posters, etc. We are 
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also inclined to believe that in many cases 
the testator never would have insisted or 
perhaps even thought of naming an in- 
dividual had not the idea been so 
stressed. 

A number of times we have talked this 
matter over with trust department offi- 
cials of banks that object to the co- 
executor idea and at the same time stress 
it in their advertising. 

When we brought out the point that 
they themselves create the demand, our 
attention has been called to the fact that 
a number of banks are advocating in 
their trust advertisements the appoint- 
ment of co-executors and co-trustees. 

We have noted, however, that in the 
majority of cases the banks thus cited 
are the large New York City banks 
located in the downtown or Wall Street 
district. 

Here we wish to stress one point, and 
that is the inadvisability of a local bank 
following a procedure relative to trust 
department operation and administration 
simply because their large city corre- 
spondent bank happens to favor a certain 
given practice. Time and again, when 
discussing the matter of co-executor, etc., 
we have asked these local bank men if 
they knew the fees allowed in New York 
State to co-executors and co-trustees; 
and in practically every case, the reply 
was “No.” 

Now the fact of the matter is that in 
the State of New York, on estates of 
$100,000.00 or over, full commissions are 
allowed to all executors up to three; 
when more than three, the commissions 
must be divided among all the executors. 
The majority of estates sought by the 
large downtown New York City trust 
companies through their advertisements 
will inventory in excess of $100,000.00; 
and if the estate does inventory in ex- 
cess of $100,000.00, they will receive the 
same fee whether co-executors are named 
or not—provided no more than three are 
named. Still, as above stated, practically 
no official of a bank outside of New York 
State with whom we have discussed the 
matter of co-executorship accounts has 
been aware of the New York situation. 

We do not mean to indicate that banks 
should refuse to accept co-executorship 
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accounts; the point we are endeavoring 
to bring out is—why mention co-execu- 
torships in your advertising? We believe 
it is much more important to sell the 
testator on the practical benefit to his 
estate of naming a corporation as execu- 
tor and/or trustee. If he wants a co- 
executor and/or co-trustee, we are of the 
opinion that he will discuss the matter 
with you. 

We do feel that if you are named as 
co-executor with an individual, you should 
insist upon following the practice of 
having full control of all of the assets 
of the estate. We believe that you should 
have an early conference with the in- 
dividual co-executor, and obtain from him 
a letter of authority and instructions 
which authorizes you to have full custody 
of the assets and specifically authorizes 
you to handle cash belonging to the estate 
or trust in your trust department in the 
same manner as you handle cash belong- 
ing to any estate or trust where you are 
sole executor, also specifically authorizes 
you to sign checks for the payment of 
bills, claims, etc., without the signature 
of the co-executor. 


Some will say, “Well, can a co-executor 
delegate such powers?” We prefer not to 
discuss at this point whether he can or 
cannot; but we do wish to bring out that 
you, representing the trust department, 
know that all of your actions in the mat- 
ter will be as they should be; and if in 
doubt, you will, of course, obtain the 
approval of the co-executor before pay- 
ing any claim or bill, etc., about which 
there is any question. 


We say, from an operating standpoint, 
that co-executorship accounts will prob- 
ably throw a monkey wrench into the 
smooth operation of your trust depart- 
ment unless you do secure an authoriza- 
tion similar to the one suggested; be- 
cause in the great majority of cases, if 
it is necessary for you to keep the assets 
of the estate in say, a separate safe 
deposit box under the joint custody of 
yourself and the co-executor, and also 
keep a separate bank account which re- 
quires the signature of both co-executors, 
that procedure is bound to slow up the 
operating work of the department. 

We also believe that you should have 
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a distinct understanding with the in- 
dividual co-executor. By understanding, 
Wwe mean signed agreement with him 
which authorizes you to receive at least 
75% of the total fees or commissions 
allowed to the executors. Many trust de- 
partments today are insisting upon all 
of the fees allowed; especially is this 
true where they have had an opportunity 
to discuss the matter with the testator 
during his lifetime. If the testator has 
insisted upon naming an individual co- 
executor, then explain to him how they 
(the trust department) in a majority of 
cases, will really have to do all the work 
and therefore will be entitled to the full 
commission. Under such circumstances, 
the testator frequently names a co-execu- 
tor to serve without compensation, the 
naming being for consultation purposes 
rather than for any other reason. 


Execution of Wills 


Turn to pages 38 to 40, “Trust Func- 
tions Simplified,” and carefully read 
“Execution of Wills.”” We have endeav- 
ored there to state clearly and concisely 
what we believe to be the proper pro- 
cedure to follow in the execution of 
wills; and we suggest that you formulate 
carefully in your own mind the procedure 
that you should follow to comply fully 
with the laws of your State when execut- 
ing a will, and then make it a hard and 
fast rule never to deviate from that plan. 

We wish at this time to draw your 
attention to the importance, as we see 


it, of having three witnesses to all wills. 


Early in May, 1928, while conducting 
a Trust Course in Atlanta, Ga., we 
stressed the importance of having three 
witnesses to a will. The laws of the State 
of Georgia require three witnesses to 
wills; however, that was only an incident 
in this case, because we always stress the 
importance of three witnesses, irrespec- 
tive of the laws of any particular State. 
The following day several members of 
the class had morning papers with them 
that related the case of an Alabama man 
who had been Judge of a Probate Court, 
who had recently died and who owned 
real estate in the State of Georgia. His 
will, on the previous day, had been re- 
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fused admittance to probate in the State 


of Georgia because the will did not have 
three witnesses. In that particular case 
we never followed the matter through to 
see whether or not any hardship was 
caused to the legatees, devisees or bene- 
ficiaries named in the Judge’s will, but 
we have in a number of cases known in- 
stances where the desires of the testator 
were not carried out as he had expected 
they would be. 


Custody of Wills 


Note the remarks under “Custody of 
a Will” on page 40, “Trust Functions 
Simplified.” We believe that your suc- 
cess in having the great majority of 
wills which name your bank as executor 
and/or trustee deposited with you for 
safekeeping, rests mainly upon the prac- 
tice or procedure that you decide to fol- 
low. And we are confident that if you 
will bring this to the attention of the 
prospective testator when you discuss 
with him the matter of his will, and also 
ask for the cooperation of his attorney, 
you will have the majority of wills de- 
posited with you. 

It is a good practice to suggest to the 
testator’s attorney that he make two 
copies of the will, so that you can receipt 
for the original will and give the carbon 
copy of the document to the testator with 
your receipt for the original, both of 
which he can deposit in his safe deposit 
box. 

We have often been asked the question, 
“Do you recommend that both the orig- 
inal and carbon copy be executed?” Our 
answer to that is “Never.” Execute the 
original and simply fill in the names of 
the testator and witnesses, also dates, 
on the carbon copy. 


Preparing Yourself to Talk with the Prospect 


During the trust man’s conversation 
with the testator prior to his executing 
his will, he can do much to facilitate the 
later handling of the testator’s affairs. 
Therefore, we suggest that you give 
serious consideration to the following 
points. 

You should be well armed with illus- 


trations to show why, in many instances, 
it does not operate to the best advantage 
of the estate to have a co-executor; why 
it is important to vest the executor with | 
a power of sale; where a will should be 
kept; and point out some of the dangers 
that may be encountered in using a holo- 
graphic will. You will often have occa- 
sion to use these illustrations when talk- 
ing with prospective clients. 

You should thoroughly understand the 
reasons why the various suggestions are 
made to testators, heretofore given in 
this article under the sub-title “Plan- 
ning Your Will.” 

A trust man should know the laws of 
his State relative to the types of invest- 
ment a trustee is permitted to make, and 
if those laws limit him to certain types 
of investment, be able to designate them 
in detail. 


When the trust man is talking with a 
testator relative to the workability of 
the trust he proposes to create by the 
terms of his will, he should discuss in- 
vestments in detail, as the testator may 
expect the trustee to retain as part of the 
corpus of the trust created by his will, 
certain property that would not be an 
approved investment for the trustee to 
hold, unless it is specifically directed to 
do so. : 


Frequently it is inadvisable for a trus- 
tee to hold certain types of so-called 
“business men’s investments” as a per- 
manent part of the corpus of the trust. 
On the other hand, it may be inadvisable 
to make an immediate sale of those in- 
vestments during the time the will is 
being probated, and for various reasons 
advisable to transfer title to those in- 
vestments to the trustee. In the absence 
of specific authority, the trustee may be 
required to dispose of these investments 
which are not approved as legal and re- 
invest in legals. 

In States that now have the most strict 
laws regarding trust investments, we 
believe it is a growing practice for tes- 
tators to clothe their trustee with the 
required authority to retain any property 
received from the executor although the 
same may not be approved by law as a 
legal investment for trust funds. 

From the very nature of things, such 
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an authorization is a logical one. The 
testator usually creates the trust to pro- 
tect his estate against division into sep- 
arate parts that might impair its value 
and greatly reduce the income which he 
believes can be avoided by placing cen- 
tralized control of his property in the 
hands of his trustee. He feels that the 
trustee can most efficiently manage his 
affairs for the best interests of his bene- 
ficiaries, thus protecting the interests of 
minors, or those not possessing the ex- 
perience so necessary for successful man- 
agement of financial affairs. 

When the testator has decided to place 
the operation of his property in the hands 
of a corporate trustee, so that he may 
take advantage of the special knowledge, 
training, experience, and financial judg- 
ment of specially trained men so neces- 
sary for the successful handling of such 
business matters, he is usually quite will- 
ing to give the trustee sufficient and 
elastic authority which will permit him 
to carry out the testator’s wishes and not 
hinder him in doing so, providing he 
understands the advantages of such 


authority. 


Regarding Your Contract with the Prospect 
and His Attorney 


We wish to bring out at this time the 
vital importance of securing from the 
prospective testator full and complete 
information which will be of value to you 
in the event that you probate the will. 
If you have thoroughly sold the pros- 
pective testator upon the value of naming 
your bank as executor and/or trustee, 
you will seldom have difficulty in secur- 
ing the information called for by the 32 
items on pages 30-33 of “Trust Func- 
tions Simplified.” 

If a testator advises you that he has 
prepared his will and named your bank 
as executor (in all these cases we mean 
and/or trustee), we believe you should 
at that time encourage him to bring that 
will to you and have you look it over 
from the standpoint of seeing that all 
the provisions are workable. Frequently 
trust men will say, “Well, we could not 
do that’”—but we believe the suggestion 
is a logical one, and if you explain to the 
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testator that your only desire in looking 
it over is to see that everything that is 
provided for in his will can be carried 
out properly from an operating and ad- 
ministrative standpoint, you will have 
little difficulty in getting the testator to 
bring the will to you to be reviewed. 

If you find that the will does not clearly 
and explicitly state the intention of the 
testator, we believe it is your duty to 
bring that matter to his attention 
promptly. 

Your relationship with the attorneys 
of your community should develop their 
confidence in the ability of your trust 
department. You should be ever ready 
and willing to assist them in every pos- 
sible way. It should be your general 
practice to retain as attorney of the 
estate the attorney who prepared the 
will. This may not always be the easiest 
thing for you to do, from an operating 
standpoint, but certainly, in our opinion, 
it is the proper procedure if you wish to 
get along smoothly with the attorneys. 
We do not recommend that you send to 
all attorneys in your community a letter 
which states your position, exactly what 
you expect to do, etc.; but we do strongly 
urge the officers of all trust departments 
to cultivate the acquaintance of the 
attorneys and see to it that they under- 
stand what the trust department’s prac- 
tice will be in any given case. 

When a testator comes to you to dis- 
cuss his contemplated will, talk it over 
with him freely; but when it comes to 
preparation of the will, it is our opinion 
that you should frankly advise him to 
go to his own attorney. 

Testators will frequently say, “I have 
no attorney—I never had a law suit.” 
We recommend for cases of this kind, 
that each trust department maintain on 
a 4x6 card index, names of attorneys, 
one card for each name. Write the 
attorneys and tell them that you expect 
to maintain that kind of index and ask 
them to send you any information rela- 
tive to themselves which they would like 
to have appear on that card index. 

Such information usually covers the 
school from which the attorney is a 
graduate, fraternal lodge and religious 
associations; frequently their nationality, 








etc. If you maintain such an index, it 
makes it easy for you to place the file 
before the testator and ask him to run 
through the cards and select the attorney 
by whom he wishes the will prepared. 
Usually it is advisable that you type out 
your understanding of what the testator 
desires to have incorporated in his will, 
and either send it to the attorney or give 
it to the testator to hand to the attorney. 
No definite rules relative to this matter 
can here be given, but practice will de- 
velop a procedure which will be beneficial 
to you. 


Receipting for Wills Left for Safekeeping 
and Setting up Will Records 


In the operation of your department, 
care should be exercised to see that your 
method of recording wills deposited with 
you for safekeeping is perfect and that 
your information is complete. 

In your index file for will cards cover- 
ing wills deposited with you, keep only 
“live” cards. When a will is removed 
from the file, remove the card from the 
index. 

When giving receipt for a will de- 
posited with you for safekeeping, do not 
“* * * acknowledge receipt from John 
Doe of No. 1040 Main Street, City, of 
his last will and testament dated 
19—, for safekeeping,” for it might not 
be the testator’s last will and testament. 

We believe it to be much better to take 
a letter from the testator addressed to 
you, similar to the following: 





Corporate Fiduciary Bank, 
Trust Department, 


Date 
I hand you herewith my last will and testament 
dated —_—___—__—__———_- 19—, wherein you are 
named as executor. You are to hold this will in safe- 
keeping, subject to my orders. In the event of my 
death, you are to take care of said will and file it 
for probate. 


Address |; ———————$ 

Corporate Fiduciary Bank, Trust Department, 

hereby acknowledges receipt of the above described 

document to be held in accordance with the letter of 
mstructions, of which the foregoing is a copy. 


CORPORATE FIDUCIARY BANK 
By ————_——____—_- 





( Title) 
By 
( Title) 
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Never deliver the will to any person 
other than the testator except upon his 
signed order. 

In the event of delivery, be sure al- 
ways to take a full and complete receipt. 

Exercise the same care in safekeeping 
of a will as you do in the care of a bond 
or other securities. 

We would like at this time, if possible, 
to stress even more strongly the impor- 
tance of your trust department following 
a slip-proof system in the care of wills. 
We believe that every will in your care 
should be handled in the same manner as 
you would handle bearer bonds, for ex- 
ample; and that a full and complete 
record should be made which will show 
exactly what happens to that will from 
the time you receive it until it is ulti- 
mately delivered to the Clerk of the 
Probate Court or returned to the testator 
should he request it. 

We recommend that all wills in your 
care be kept under double custody. If 
that is not your practice at present, we 
suggest that you change your methods 
at once. It is going to be very embar- 
rassing should you be unable to deliver 
a will which is supposedly in your cus- 
tody or be unable to show exactly what 
has become of that will; and should you 
ever encounter one of these embarrassing 
moments you will fully realize the im- 
portance of the suggestion we have just 
made. 

In connection with the wording of the 
suggested form of combination letter and 
receipt please note that it is our practice 
to “switch” the original and carbon copy 
of the letter which the testator is to 
sign and type our receipt for the docu- 
ment on the carbon copy; the testator 
then signing the original typed letter 
(which remains in our possession), we 
signing the receipt which appears at the 
bottom of the carbon copy of the typed 
letter from testator to us. 


TEST QUESTIONS 
Re: Wills; Testamentary Trusts; With 
Suggestions 
Think of all the following questions 


as applying to your State only, and make 
your replies as explicit as would be the 
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case were you talking to a prospective 
elient or customer of your trust depart- 
ment. 


1. Who can make a valid will? 

2. When should a will be made? 

8. How many kinds of wills are there? 
Name and describe each kind in detail. 

4. What do we consider is the best kind of 
a will to make, and why? 

5. Describe the proper manner of execut- 
ing a formal, attested or witnessed will 
and bring out the important points that 
should always be kept in mind relative 
to executions, etc. 

. Tell of some of the dangers that may 
be encountered in using a holographic 
will. 

. May a legatee, devise or beneficiary un- 
der a will be a witness to the execution 
of that will? 

. May a correction be made in a will after 
it has been signed and witnessed ? 

. Is the use of a “Power of Sale” clause 
in a will advantageous to the executor? 
In what way? 

. What is meant by a “Restraining 
Clause ?” Is its use advisable? Why? 

. What does the term “Non-contesting 
Clause” mean? 

. Where is the best place to keep a will? 

. What is a testamentary trust? Tell 
some of the purposes for which testa- 
mentary trusts are created. 

. For what period of time may a testa- 
mentary trust be created? 

.Is it always advisable to restrain a 
trustee in making investments to those 
investments authorized by law and ap- 


proved as legal investments? Explain - 


your reasons. 
. Explain the meaning of the term 
“Charitable Bequest.” 


-How much property can a testator 
legally bequeath for charitable pur- 
poses? Does your answer cover all 
cases ? 

. Study your State laws re revocation of 
wills and work out examples to fit dif- 
ferent cases. 


. Make a careful digest of questions un- 
der “Information frequently required 
by attorneys in the preparation of 
wills,” pages 30-37 of “Trust Functions 
Simplified.” Assume that you have an 
estate of $100,000, a wife, a boy aged 
twelve, and a girl aged nine. Answer 
the questions for the preparation of 
your own will and work out what you 
consider an ideal arrangement. 

20. Review the principal steps in the pro- 
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bating of a will, pages 42-43 “Trust 
Functions Simplified.” 

.Define “Separate Property,” 
munity Property.” 

. Carefully review the laws of your State 
relative to succession or descent and 
distribution and carefully work out 
theoretical cases. 

. When does property escheat to the 
State ? 

. What is meant by the term “By right of 
representation ?” 

.What is meant by the term “per 
stirpes ?” 

. What compensation is provided by law 
for executors? For their attorneys? 

. Name some of the outstanding advan- 
tages of a corporate fiduciary over an 
individual acting as executor, or trus- 
tee. 

. Tell in your own words what a corpo- 
rate fiduciary really is; how organized; 
how it protects users of corporate fidu- 
ciary services. 

Subsequent articles of this series will 
discuss the duty of fiduciaries to give 
testators the benefit of their knowledge 
and experience to guide them in obtain- 
ing practical advice on matters of tax- 
ation, life insurance, investments, real 
property and other estate problems. 


“Com- 


Section No. 3 


Duties of Attorneys to Testators, 
Executors and Testamentary 
Trustees 


In Section No. 1, we gave excerpts 
from “Rules for the Prevention of Un- 
necessary Litigation,” indicating that the 
volume of litigation concerning wills ex- 
ceeds that on any other subject before 
the courts, and that of this great volume 
of litigation 82 per cent. is of a prevent- 
able nature. “Of that 82 per cent., 73 per 
cent. concerned the meaning and legal 
effect of wills, and 9 per cent. concerned 
execution, revocation and alteration.” 

The natural inference is that attorneys 
in many instances fail in their duty to 
testators. 

Webster defines duty as “That which 
a person is bound by moral obligation to 
do, or refrain from doing; * * * service 
morally obligatory.” 

We are fully aware that the ethical 
standards of the legal profession are 
high, yet the purpose of this article 








cannot be accomplished without a frank 
recognition that there are attorneys who 
are derelict to their duties, and that the 
consequences of their dereliction are no 
less severe whether due to ignorance, 
carelessness, false pride or deliberate 
intent. 

Every attorney knows that an omis- 
sion of an essential word or provision or 
a faulty phrasing in a will may obscure 
the intent of the testator, and that the 
error may not be discovered until it is 
wholly beyond correction. 

In thousands of cases, errors in the 
drafting of wills have been the direct 
cause of: 


—protracted and costly litigation; 

—deprivation and suffering of loved 
ones whom the testator sought to 
shield; 

—loss of educational opportunities for 
children whose future the testator 
had struggled to assure; 

—these and a long list of similar 
results which could have been avoid- 
ed had the attorneys who drew the 
wills fulfilled their duties to the 
testator. 


We are of the opinion that one of the 
greatest compliments that can be paid 
to a member of the legal profession is to 
be asked to draft a document designed to 
apportion the fruits of a lifetime of en- 
deavor. 


Although we recognize that “a will has 
no brother,” we are convinced that no 
attorney should undertake a task of this 
kind without the benefit of replies to a 
list of carefully prepared standardized 
questions designed to develop a true pic- 
ture of the testator’s entire problem. We 
are positive also that with such data 
before him, he should then be guided by 
constant references to a standardized 
outline of procedure in the proper ar- 
rangement of the testator’s desires. It is 
the systematic method best calculated to 
clarify the problem in the attorney’s 
mind and to convince him that the tes- 
tator’s wishes can be carried out without 
conflict with any existing law. 


After taking these precautionary steps, 
it is obviously important that the at- 
torney be guided by the use of clauses 
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which have become standardized by pre- 
cedent. 

Testators should look with grave ques- 
tion upon a will, especially if it contains 
trust clauses, which has been prepared 
after only a casual conversation between 
attorney and client and without the bene- 
fit of questions asked and replies written, 
and then perhaps dictated without the 
use of tested forms of clauses. 

No attorney who undertakes the prep- 
aration of a will should feel so confident 
of his own ability as to believe that he 
could not make an error. 


Testing Will 


After the will has been drafted, it 
should be submitted to the executor 
and/or trustee named therein to enable 
the executor and trustee to study its 
provisions thoroughly in order to test 
its workability from the standpoint. of 
administrative practice. An attorney who 
is sincerely trying to carry out his duty 
to his client to prepare a safe and sound 
will, welcomes such a test of the: docu- 
ment which he has prepared, because any 
questions which may arise can be de- 
cided then and there for the best interest 
of the client’s estate, thereby reducing 
the chances of future misunderstanding, 
discord and possible court contest of the 
will or portions thereof. 

This method of testing a will protects 
the client, attorney, executor and trustee. 
The practice should be insisted upon by 
all of these parties. 


Advice to Client 


It is the duty of the attorney to advise 
his client regarding the safe-keeping of 
the will after execution. The suggestion 
outlined on page 705 regarding the cus- 
tody of wills are recommended as giving 
the maximum of security. That proced- 
ure also reduces the chance of errors 
being caused by a thoughtless testator 
who suddenly decides to make a change 
in the instrument itself. 


Compensation of Attorney 


As stated herein, an attorney who is 
not competent, qualified, or prepared to 
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draft a good will, should not undertake 
the task. On the other hand, no testator 
should expect competent counsel to con- 
sider his estate problem, and devote the 
time required to draft a good will with- 
out assurance of adequate compensation. 


We have known of estate owners re- 
questing the attorney to state in ad- 
vance the amount of fee he would re- 
quire to prepare a will. In the great 
majority of cases where a testator can 
get an attorney to agree in advance of 
the work to prepare a will for, let us say, 
$25.00, although in that particular case 
a fee of $250.00 might have been amply 
justified, we believe that testator runs 
a great chance of getting just what he 
paid for and probably no more. 


Testator should select counsel in whom 
he has confidence and who he has reason 
to believe is qualified and prepared to 
draft a good will. An attorney of that 
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kind will be just in his charges. The 
greatest concern of the testator is to 
get a good and valid will. He should 
expect to pay a good fee for good service. 


The second article of this series of 
twelve, will appear in the July issue. 
Therein we will discuss Probate of 
Wills, Administrative Duties in Con- 
nection With Testamentary Trusts, 
Administration of Intestate Estates, 
Estates of Minors and Incompetents. 
Special attention will be given to: 

(a) The Procedure; and 
(b) Administrative “Do’s and Don’ts.” 

The article will be divided into three 
sections which will discuss the subjects 
from the standpoint of the estate 
owner, the Trust Department, and the 
Attorney. 

Reading material in “Trust Func- 
tions Simplified” bearing upon subjects 
to be treated in the second article, will 
be found in Chapters V and VI. 


The “Critical Comparative Analysis of the Revenue Act of 


1934,” by Leo Brady and John L. McMaster, published in the 
May issue of TRUST Companies Magazine, has been warmly 
praised, especially by those whose duty requires interpretation 


of the statute’s provisions. 4» 


A reprint of the article in booklet form (60 pages and cover, 


approximately 314” x9”) has been in active demand. We regard 
it as significant that “repeat orders” have been received from 
some of the most prominent law firms of the United States. 
Single copies of the booklet are available at $1.00 each, post- 
paid; five copies or more, 50 cents each. Discounts are allowed 


for quantity orders. 
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EVOLUTION OF TRUST INVESTMENT PRINCIPLES 


Gradual Change in Standards Since “Massachusetts Rule” Was Stated in 


RADUAL changes in the stand- 
i ards by which to gauge the re- 

sponsibility of a trustee in the 
investment of trust funds were reviewed 
by Henry E. Sargent, secretary, Trust 
Division, American Bankers Association, 
in an address June 12 before the trust 
conference of the American Institute of 
Banking at Washington, D. C. 

“It is a coincidence,’ Mr. Sargent 
said, “that the classic statement of the 
standard of care and skill of a trustee 
with respect to trust investments—the 
Massachusetts Rule— was made in the 
same year that the first American cor- 
poration with the word ‘trust’ in its title 
was organized—1830. In that year the 
New York Life Insurance and Trust 
Company was chartered. During the hun- 
dred years that followed trust institu- 
tions multiplied and trust business ex- 
panded. During the same century the 
standard of care and skill required of a 
trustee by the courts gradually became 
more exacting. Trust business and the 
standard of care have developed simul- 
taneously. 

“The Massachusetts Rule was stated 
by the Supreme Court of Massachusetts 
in the case of Harvard College vs. 
Amory (9 Pick. 466) when it said: 

‘All that can be required of a trustee to 
invest is that he shall conduct himself 
faithfully and exercise a sound discretion. 
He is to observe how men of prudence, 
discretion and intelligence manage their 
own affairs, not in regard to speculation, 
but in regard to the permanent disposition 
of their funds, considering the probable 
income, as well as the probable safety of 
the capital to be invested.’ 

“Under this rule a trustee is held to 
the standard of care and skill of a man 
of prudence, discretion and intelligence 
in the management of his own invest- 
ments. 

“Nearly forty years later, in 1869, the 
Court of Appeals of New York in the 
case of King vs. Talbot (40 N. Y. 76) 
set another and a somewhat more exact- 
ing standard. The court stated: 

‘The just and true rule is that the trus- 


1830 Outlined by Henry E. Sargent 
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tee is bound to employ such diligence and 
prudence in the care and management as, 
in general, prudent men of discretion and 
intelligence in such matters employ in 
their own like affairs. This necessarily ex- 
cludes all speculation, all investments for 
an uncertain and doubtful rise in the mar- 
ket, and, of course, everything that does 
not take into view the nature and object 
of the trust, and the consequences of a 
mistake in the selection of the investment 
to be made. It, therefore, does not follow 
that, because prudent men may, and often 
do, conduct their affairs with the hope of 
growing rich, and therein take the hazard 
of adventures which they deem hopeful, 
trustees may do the same; the preserva- 
tion of the fund, and the procurement of a 
just income therefrom, are primary ob- 
jects of the creation of the trust itself, 
and are to be primarily regarded.’ 
“Under the New York Rule, it is seen, 
the standard of care and skill is not that 
of a man of prudence in the manage- 
ment of his own investments, but that 
of a man of prudence who takes into 
consideration the nature and object of 
the trust, the court saying in so many 
words that, because a man of prudence 
may conduct his own affairs in a certain 
way, it does not follow that as trustee 
he may do the same. 


Next Advance in 1898 


“The next advance came in 1898 when 
the Supreme Court of Pennsylvania laid 
down what is known as the Pennsylvania 
Rule. In the case of In re Hart’s Estate 
(203 Pa. 480) after referring to the 
broad authority to invest granted to the 
trustee by the will under consideration, 
the court said: 

‘It is not an unlimited authority to in- 
vest the money as an ordinarily prudent 
man would invest his own. The testator 
had rightfully exercised that kind of pru- 
dence in accumulating the fortune, and he 
intended that his death should end the 
risks of accumulation and the money 
should go to those for whom he had made 
it, on the happenings of the contingencies 

specified: he took risks in making it which 
an ordinarily prudent man would take, but 
the same risks taken by his trustee in 
view of his special duty might be highly 
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imprudent. He must take such risks only 

as an ordinarily prudent man would take 

who is trustee of the money of others. 

The object of the one was to make money, 

the duty of the other was to take care of 

it—a very different responsibility from 
that of him who made it.’ 

“Twenty years later, in 1920, the Su- 
preme Court of Michigan (In re Buhl’s 
Estates 211 Mich. 124) adopted the 
Pennsylvania Rule, the court saying: 

‘A trustee has not unlimited authority 
to invest as an ordinarily prudent man 
would invest his own, he must take such 
risks only as an ordinarily prudent man 
would take who is trustee of the money 
of others.’ 

*‘We see, then, between 1830, when the 
Massachusetts Rule was stated, and 
1920, when the Pennsylvania Rule was 
reiterated in the Michigan case, a defi- 
nite advance in the standard of care and 
skill required of a trustee. * * * 

“Thus far the courts made no import- 
ant distinction between the responsibil- 
ity imposed upon an individual trustee 
and the degree of care and skill ex- 
pected of a corporate trustee. * * * 


“Hindsight” Test Unsound 


“When the American trust institution 
entered upon its second century of de- 
velopment the stage was set for further 
refinements in the standard of care re- 
quired of a corporate trustee. Trust in- 
stitutions were advertising their capa- 
bilities widely, some perhaps more 
widely than wisely. The depression 
brought a shrinkage in security values 
with a consequent reduction in the value 
of many estates in trust. As a result the 
courts were resorted to by some bene- 
ficiaries who sought to have trust insti- 
tutions held to a standard of investment 
hindsight which would have enabled the 
trustee not only to foresee the collapse 
of the market but to know what later 
proved to be the top prices for the par- 
ticular securities in the trusts subjected 
to complaint. 

“In the main the courts have failed to 
use the test of hindsight in applying the 
standard of care and skill to the trus- 
tee’s administration of trust investments 
which have been depreciated by the mar- 
ket crash. Quite recently the Court of 
Appeals of New Jersey expressed itself 


Taide I 


on this point in the case of The Peoples 
National Bank and Trust Company of 
Pemberton vs. Bichler (115 N. J. Eq. 
Rep. 617) observing that ‘wisdom after 
the event is not the test of responsibil- 
ity.’ The court then went on to say: 


‘The master in his report in this case 
quoting from an earlier decision says: “It 
was common knowledge not only amongst 
bankers, and trust companies as well, that 
the stock market condition at the time of 
the testator’s death was an unhealthy one, 
that values were very much inflated, and 
that a crash was almost sure to come.” 
We have no such prescience, and if there 
was such knowledge in the minds of the 
financial community and the general pub- 
lic it is strange that the crash did not 
occur long before through the precipitate 
sale of overvalued securities. Our observa- 
tion fails to discover any such state of the 
public mind and none such was chargeable 
to the administrator in this case.’ 

“Yet it was inevitable that the expan- 
sion of trust business on the one hand 
and depressed property values on the 
other should result in further refine- 
ments in the trustee’s standard of care. 
Another advancement in the standard 
was forecast in 1931 when the American 
Law Institute in its Restatement of the 
Law of Trusts (sec. 169) described the 
standard of care and skill required of a 
trustee thus: 


‘The trustee is under a duty to the bene- 
ficiary in administering the trust to exer- 
cise such care and skill as a man of ordi- 
nary prudence would exercise in dealing 
with his own property; and if the trustee 
has greater skill than that of a man of 
ordinary prudence, he is under a duty to 
exercise such skill as he has.’ 

“As yet no court of last resort has 
stated that a trust institution, through 
holding itself out as having greater skill 
with respect to trust investments than a 
man of ordinary prudence shall be held 
to the standard of care and skill it 
claims to possess. Several of the lower 
courts have referred to the subject and 
some of them seem to be approaching 
the adoption of that standard. * * * In 
Estate of Allis (191 Wis. 23 209 N. W. 
945) the Supreme Court of Wisconsin 
said: 

‘The performance of the duties of a trus- 
tee requires the exercise of a high degree 





Tbe sD 


of fidelity, vigilance and ability. Especially 
is this true when the trustee is a company 
organized for the purpose of caring for 
trust estates, which holds itself out as 
possessing a special skill in the perform- 
ance of the duties of a trustee, and which 
make a charge for its services which ade- 
quately compensates it for a high degree 
of fidelity and ability in the administration 
of a trust estate.’ 

“In February, 1933, the American 
Law Institute published another section 
of its Restatement of the Law of Trusts 
and applied the standard of care and 
skill directly to the investment of trust 
funds. In section 219 the Restatement 
says: 

‘In making investments of trust funds 
the trustee is under a duty to the bene- 
ficiary, in the absence of provisions in the 
terms of the trust or of a statute other- 
wise providing, to make such investments 
and only such investments as a prudent 
man would make of his own property 
having primarily in view the preservation 
of the trust estate and the amount and 
regularity of the income to be derived.’ 


“Then, commenting specifically on 


corporate trustees, the American Law 


Institute declared: 

‘If the trustee is a bank or trust com- 
pany, it must use in selecting investments 
the care and skill which the facilities 
which it has or should have render avail- 
able, and it may properly be required to 
show that it has made a more thorough 
and complete investigation than would 

. ordinarily be expected from an individual 
trustee.’ 


Trust Men Take Forward Step 


“While some of the best legal minds 
of the country were engaged in develop- 
ing the standard of care of the corporate 
trustee to conform with modern condi- 
tions, the trust institutions themselves 
were taking stock of their responsibili- 
ties in the light of these same modern 
and, at the moment, badly depressed 
conditions. After nearly a year of work 
by leading trust men, the Statement of 
Principles of Trust Institutions . was 
formulated. Its definition of the stand- 
ard of care (Article III, Sec. 3) requires 
the trustee to exercise the care ‘a pru- 
dent man familiar with such matters 
would exercise as trustee of the property 
of others, adhering to the rule that the 


trustee is primarily a conserver.’ 

“This interpretation of the rule in the 
Statement of Principles definitely aban- 
doned the concept of the care of a pru- 
dent man in dealing with his own prop- 
erty. It applied the yardstick of the type 
of administration exercised by those 
qualified to administer trusts. It was a 
frank assumption of responsibility based 
on qualification. It represented a step 
beyond the interpretation of the Ameri- 
can Law Institute, which in turn was a 
step in advance of most of the courts. 


“Incidentally, the Statement of Prin- 
ciples of Trust Institutions which was 
adopted in April, 1933, antedated by 
about a year the latest judicial expres- 
sion of the standard of care required of 
a trustee. In April, 1934, the Delaware 
Court of Chancery in the Matter of Cook 
surcharged a trustee because it did not 
‘exercise that degree of care which an. 
ordinarily prudent man would have ex- 
ercised in the investment of funds be- 
longing to another.’ * * * 


“But still another advance was made 
by the Statement of Principles. Touch- 
ing specifically upon the investment of 
trust funds (Article IV, Section 2) the 
statement says: 

‘A trust institution should devote to its 
trust investments all the care and skill 
that it has or can reasonably acquire.’ 
“On the thesis that the average cor- 

porate trustee has, or can acquire, 
greater care and skill than the average 
individual trustee the trust institutions 
have acknowledged in their Statement 
of Principles the difference in the stand- 
ards required of each. Thus trust insti- 
tutions, in effect, offer the best service 
that can be provided by means of all the 
facilities at their command. * * * 


“Tt took real courage for any business, 
certainly for any branch of the banking 
business to formulate and present a 
clear-cut statement of its principles at 
the beginning of 1933. It shows the for- 
ward-looking spirit of the trust institu- 
tions of this country that, at such a 
time, they were ready not only to state 
their principles with regard to the in- 
vestment of trust funds, but to make a . 
determined effort to raise the standards 
of all trust institutions. 





‘Tokamete | 


It’s Our Job to Manage 
_ Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 
... sells no securities. Its entire 
personnel is dedicated to a single 
purpose — the care and manage- 


ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 





COMMINGLED FUND NECESSARY, SPEAKERS HOLD 


Trust Institutions Must Solve Problems Involved If They Are to Meet Full 
Responsibilities Under Changing Economic Conditions 


HE commingling of trust funds 

was discussed in two addresses 

delivered at the American Insti- 

tute of Banking convention in Washing- 

ton, D. C., the first by Gilbert T. Ste- 

phenson, vice-president of the Equitable 

Trust Company, Wilmington, Del., and 

the second by Walter Reid Wolf, vice- 

president of the City Bank Farmers 
Trust Company, New York. 


“If we are to make trust service gen- 
eral throughout the United States,” Mr. 
Stephenson said “for the young person 
as well as for the older one, for the per- 
son on the farm or in the village as well 
as for the one in the city, for the one 
who is building or rebuilding his estate 
as well as for the one whose estate is 
still intact —then some form of com- 
mingled trust appears to be a necessity, 
first, in order to make the administra- 
tion of small trusts competent, profitable, 
and economical, and second, in order to 
secure the needful diversification of in- 
vestments.” 


Mr. Stephenson prefaced his remarks 
by defining the restricted sense in which 
ne would discuss the commingled trust, 
ie., as “a common fund made up of 
funds furnished by two or more trusts, 
each participating trust having a frac- 
tional interest in the common fund pro- 
portionate to its contribution —a com- 
mon fund invested and managed as a 
unit and the income distributed among 
the participating trusts in proportion to 
their respective interests.”” He confined 
his remarks to the commingled trust 
that is under the exclusive control of the 
trust institution as trustee and that is 
for the exclusive benefit of its trusts. 


“Other types of commingled funds 
have their place in our economic order,” 
he said, “but I am not including any of 
these in this discussion.” 


After mentioning briefly the incorpo- 
rated, unincorporated and associational 
plans of organization, and pointing out 
variations in the type of investments 
which may be selected, Mr. Stephenson 
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expressed the opinion that the com- 
mingled fund “is not and never will be 
a panacea for trust investment ills. A 
bad investment does not become a good 
investment by being put into a com- 
mingled fund. Nor does a good invest- 
ment put into a commingled fund leaven 
the lump of bad investments. Poor man- 
agement of a commingled fund may be 
proportionately as harmful to the par- 
ticipating trusts as poor management 
of individual trust investments. Let us 
not have any illusions about the com- 
mingled fund,” he continued. “It is a 
two-edged sword. Accordingly, as it is 
skilfully or unskilfully wielded, it lends 
itself to the use or to the abuse of trusts. 
For a trust institution to establish a 
commingled fund before it is ready in 
equipment, personnel, or investment ex- 
perience is to court disaster for itself 
and for its trusts. On the other hand, a 
properly administered commingled fund 
makes for stability and dependability of 
both principal and income.” 

Mr. Stephenson expressed the opinion 
that “the average trust estate for sev- 
eral years to come is bound to be smaller 
than it has been during the past genera- 
tion”; and that “trust institutions, if 
they are to continue to serve the general 
public, must adapt their trust services 
to the new economic conditions.” 


Great Opportunity for Fiduciaries 

“Trust companies and the trust de- 
partments of the banks throughout the 
country have today the greatest oppor- 
tunity in their history to render a great 
economic service to the ‘average man,’ ” 
Mr. Wolf asserted in taking up a similar 
line of thought. 

“During the past four years, a hand- 
ful of trust organizations have been at- 
tempting to give to the ‘average man,’ 
through various forms of commingled 
trust funds, a better management of his 
accumulated wealth. Misunderstanding 
on the part of not only the public but 
bankers and lawyers as well have made 
the progress of these pioneers develop 
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slowly. * * * It is my purpose very brief- 
ly to touch on this subject in order to 
show you that through some form of 
commingled trust funds the accumulated 
wealth of the average man can be given 
a type of management of exactly - the 
same quality and character which today 
under our present law and custom can 
only be obtained by the large and im- 
portant accumulation of wealth. At this 
point, I want to state clearly that it is 
not necessarily true that a fund of five, 
ten, twenty, or thirty thousand dollars 
should be managed exactly the same way 
as the large fund. I refer back to the 
diagnosis and analysis which must be 
made in every case. But when the results 
show that to.accomplish our purpose for 
the average man, we should physically 
diversify his assets and should be in a 
position to continuously shift his propor- 
tions a little to the left or a little to the 
right with changing economic conditions 
and that we should at all times concen- 
trate with all the skill at our command 
on the individual items making up the 
portfolio, then we should be enabled to 
so handle his funds. * * * 


“T believe definitely that trust com- 
panies and trust departments of banks 
should be authorized by law to have con- 
solidated mutual trust investment funds. 
Under the present state of development 
of trust law, it is my definite opinion 
that this can be done in most jurisdic- 
tions most effectively by appropriate 
legislation. The legislation should, of 
course, be straightforward and practical. 
In addition, it should be built on the 
highest ideals of trust service. Only if 
entirely free from any taint of selfish 
interest or of questionable principles will 
it have any chance of passing or of suc- 
cessful operation, if passed. 

“For income tax purposes, it is im- 
portant that these funds be treated as a 
trust and not as a corporation; also for 
income tax purposes, it is important that 
the fund must be accounted for as a 
whole in which shares participate ratably 
only in income actually earned or in cap- 
ital gains or losses actually realized. 

“In order that-such funds shall enjoy 
the fullest possible confidence, they 
should be limited to banking and trust 
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corporations and be placed under the 
supervision of the banking authorities, 
to whom, in order to meet unforeseen 
accounting and other administrative 
difficulties, power should be given to 
make the necessary rules and regula- 
tions. 

“In my opinion, at the outset, and 
until more experience can be obtained, 
a reasonable program would be to have 
such funds confined to legal investments 
for trust funds regardless of the argu- 
ments in favor of including non-legal 
and equity investments in such a fund. 

“In such legislation, provision should 
be made so that such a fund can be made 
available where there are co-fiduciaries. 

“We all know there are many trusts 
already in existence which should have 
the benefit of such a fund. I have been 
able to find no legal, moral or practical 
reason why such legislation should ex- 
clude them. Such legislation as that 
which I am suggesting should apply to 
existing as well as new trusts when the 
investment clause will permit, or, in any 
case, where the instrument, or order, or 
decree under which the trust is held 
does not expressly provide to the con- 
trary or does not contain any contrary 
or inconsistent direction.” 


> 


TRUST Companies Magazine has 
received and will publish in the 
July issue an article by Theodore 
H. Wigge, Trust Officer, Security 
National Bank Savings and Trust 
Company, St. Louis, on “Account- 
ing of Commingled Fund Oper- 
ated Under Uniform Trust Plan.” 


> 





COMMUNITY TRUSTS—TWENTY YEARS OF GROWTH 


By RALPH HAYES 
Director, The New York Community Trust. 


T is occasionally charged that among 
if our national deficiencies is a ten- 

dency to permit preliminary bally- 
hoo to precede and overshadow subse- 
quent performance. When, as sometimes 
does happen, the prospectus proves to 
have been an understatement, that is 
news. 

Twenty years have passed since the 
creation of the first Community Trust in 
the United States. The record of those 
two decades will show that the event has 
outstripped the prediction, and the real- 
ization has surpassed the anticipation. 
To everything else this stormy score-of 
years has brought may be added the 
institution of the Community Trust. No 
trumpets heralded its coming but it has 
spread itself across the country, its pro- 
portions are already impressively sub- 
stantial and more important, the seed of 
certain further growth is in it. 


First Community Trust in 1914 


On the second day of January in 1914, 
F. H. Goff, then president of the Cleve- 
land Trust Company and for many years 
a leader of the bar in that locality, 
offered to his Board of Directors a reso- 
lution he had long been fashioning. It 
created the Cleveland Foundation, first 
of the community trusts, and it is pos- 
sible that its adoption marked a turning 
point of major consequence in deter- 
mining through the distant future the 
factors and facilities of philanthropy in 
this country. In the estimation of Col- 
onel Leonard P. Ayers it constituted “the 
most important single contribution of 
our generation to the art of wise giving.” 

The central characteristics of the 
medium Judge Goff outlined to his board 
were the setting up of a common mechan- 
ism for the administration of any num- 
ber of charitable funds, the preservation 
of flexibility in the application of those 
funds and the supervision of appropria- 
tions from them by a group drafted from, 
representative of, and serving for the 
community as a whole. 

The founding of that community trust 
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in Cleveland was purely a local enter- 
prise. No effort was made to extend the 
project to other citites. But inquiries 
from throughout the country reached the 
sponsors of the trust:in Ohio and similar 
organizations began to appear in numer- 
ous localities. Trusts were instituted in 
Boston and Chicago during 1915 and at 
Indianapolis in 1916. Following the war, 
Buffalo organized a trust in 1920, Dayton 
and Winnipeg in 1921, New York in 1923. 
By 1925 the number of community foun- 
dations has reached 50; by 1930 there 
were 75; now there are 80. 


Now in Twenty-Eight States 


They exist in twenty-eight States, the 
District of Columbia, the Territory of 
Hawaii and the Dominion of Canada. 
Ohio, the home of the pioneer founda- 
tion, continues to lead the country in the 
number of them, with nine. New York is 
second with eight, followed by Massa- 
chusetts and California with five each, 
Connecticut and North Carolina with 
four and Illinois, New Jersey and Wis- 
consin with three. Trusts located east of 
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the Mississippi outnumber those west of 
it four to one, and those on the Atlantic 
seaboard are eight times as numerous 
as those on the Pacific coast. 


Most of these trusts extend their 
appropriations and activities beyond the 
locality where they are situated. A grow- 
ing proportion of them may allocate 
funds anywhere in the world. An increas- 
ing number, also, are of the multiple- 
trustee type—that is are cooperatively 
sponsored by a group of institutions 
rather than by a single organization. 


Though these trusts are essentially 
similar, each has been distinctly a local 
product and its growth a neighborhood 
affair. No combustion has ever been more 
spontaneous. Consequently, every degree 
of development has attended them. The 
bulk of their resources originate in wills 
and the time-lag before the execution of 
wills and then before the receipt of 
funds for charitable purposes pursuant 
to those wills’ provisions—perhaps after 
the termination of prior life estates— 
may be many years. Ordinarily, a newly 
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formed trust must be reconciled to a 
more or less prolonged period of poverty. 
Up to 1929, less than half of the com- 
munity trusts then in existence had any 
capital funds at all. In that year the pro- 
portion having some funds, however 
small went over 50%. Now it is just in 
excess of 60%. The 30 trusts that pos- 
sessed some accumulation of capital in 
1927 increased to 43 in 1930 and to 51 
in 1933. 

But the first receipt of capital is itself 
only a beginning of the functioning of 
a trust. The initial increment may be 
small and may or may not be followed 
by others. Another time-lag is probable 
before the first capital is itself produc- 
ing sufficient income to permit the in- 
auguration of an outflow of appropria- 
tions from the trust. In 1927 just two- 
thirds of the trusts then possessing cap- 
ital had begun to make periodical dis- 
bursements. In 1930 that proportion had 
risen to three-quarters. In 1933 it stood 
at four-fifths. The 20 distributing trusts 
in 1927 increased to 33 three years later 
and to 42 last year. 














In dollars the aggregate resources of 
all the community trusts had grown, by 
1927, to slightly less than $16,000,000. 
During the next two years that total 
doubled, passing $32,000,000 by the close 
of 1929. In each of the four depression 
years that followed, it has continued to 
grow, and at the 1933 year-end had 
reached a figure in excess of $39,000,000. 

In 1927 there was an average of about 
a quarter of a million dollars of resources 
in hand for each community trust, about 
half a million for each of those trusts 
possessing capital funds, and about three- 
quarters of a million for each of the dis- 
tributing trusts. In 1933 the average 
was about half a million for each exist- 
ing trust, about three-quarters of a mil- 
lion for each trust having an accumula- 
tion of capital and slightly less than a 
million for each of the trusts now mak- 
ing distribution. 

A similar trend is seen in the annual 
total of appropriations made by the 
trusts. This aggregate passed $500,000 
in 1927. In 1929 it had risen about 
$750,000. In each year since 1931 it has 
topped $1,000,000. A tabular summary of 
these operations (printed at bottom of 
page) indicates the enlarging aggregate 
of resources held and disbursed. 

The gradually mounting volume of ap- 
propriations represented by the local 
foundations may be visualized from the 
record of distribution in some of the 
larger cities: 


1929 1931 1933 
Bostes.:...... $215,968 $257,298 $198,943 
Indianapolis.. 123,193 74,903 84,847 
Chicago...... 96,970 134,600 100,085 
New York.... 180,711 190,168 198,918 
Cleveland... . 91,916 82,073 181,213 
Totals... $708,758 $739,042 $764,006 








Community Trust 
Possessing Capital 


Year 


1927 30 20 
1928 33 26 
1929 38 33 
1930 43 33 
1931 48 36 
1932 49 41 


1933 51 42 
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Community Trust 
Disbursing Funds 
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Despite this breadth of development, 
the bulk of growth has occurred in the 
larger cities. In 1931 the number of 
community foundations with a million 
dollars or more was eight; in 1932 it was 
nine; in 1933, ten. 

The half dozen largest community 
trusts are these: 


Principal Principal 
Funds, 1927 Funds, 1933 


WO. oo aE es $4,663,000 $4,963,000 
GI oc odcs ceded 2,530,000 5,703,000 
Cleveland......... 1,216,000 5,981,000 
Indianapolis....... 1,868,000 2,015,000 
Mew TOE. .....555 1,305,000 7,703,000 
Winnipeg......... 1,082,515 2,795,000 


Heretofore the foundation techniquehas 
been regarded as a medium adapted to 
the use of individuals of great wealth. The 
community trusts have made it equally 
serviceable to men of moderate means. 
Without finding large funds indigestible, 
these trusts have been in addition, as 
F. P. Keppel of the Carnegie Corpora- 
tion has called them, “the poor man’s 
foundation.” In every quarter of the 
country, they are gathering strength 
from the benevolence of men of good 
will. They have gone about the task of 
harnessing philanthropy, of giving con- 
crete and enduring expression to good 
intentions, of putting idealism to work. 
By the mounting power of a multitude of 
benefactions of every size, from count- 
less sources and for diverse objects, 
they seem destined to become a salutary 
power in the land. 





Total Disbursements 
Made 





Total Principal 
Possessed 








$15,817,000 $ 562,000 
25,202,000 618,000 
32,150,000 803,000 
35,390,000 941,000 
37,000,000 1,003,000 
37,500,000 1,107,000 
39,250,000 1,026,000 




















EDITORIALS MORE FAVORABLE TO BANKS 


Recent Newspaper Comments Indicate Pronounced Change in Public 
Attitude Toward Banking Institutions 





DECIDED improvement in senti- 
At toward banking institutions 

has taken place in recent weeks, 
if we may judge from the tone of edi- 
torial comments in daily newspapers. 
That the change was under way was in- 
dicated by the analysis published last 
month in TRUST Companies Magazine, 
showing the classification of editorials 
for April and May compared with the 
preceding two months. At that time the 
returns for May were necessarily in- 
complete. The latest tabulation is much 
more convincing. 

For readers who have not been follow- 
ing these reports it should be explained 
that many of the editorials placed in 
Group 2 (see description of classifications 
on next page) contain no adverse flavor 
and might be described more accurately 
as “mildly favorable”; while others in 
this group contained sentences or para- 
graphs which detracted from their gen- 
erally favorable character. As stated in 
the April issue, the determining factor in 
making classifications has not been our 
own opinion as to the wisdom or fallacy 
of the arguments presented. In certain 
instances, editors have supported poli- 
cies which we believe to be unsound and 
yet it has been clear that in doing so 
they sincerely believed the adoption of 
these policies would be helpful to bank- 
ing institutions. 

To date, we have read and classified 
1,834 editorials taken from 792 news- 
papers. In the following condensed an- 
alysis, we have thrown together Groups 
1 and 2 under the heading “Favorable,” 
and similarly have included Groups 4 
and 5 as “Unfavorable.” 

Number Ratio Ratio 
of Edit. Unfavorable Favorable 

993 24.0% 66.4% 


Period 
Feb.-Mch.. 
April 1 to 

Date.... 841 20.2% 77.3% 

That the improvement in May was 
much more pronounced than in April, is 


shown by the following comparative 
figures: 
Number Ratio Ratio 
of Edit. Unfavorable Favorable 
419 26.0% 72.3% 
13.4% 84.4% 


Detailed figures for June appear on 
the opposite page but are obviously in- 
complete. Our general impression, how- 
ever, is that there has been an actual 
decline in the number of editorials on 
banking subjects and that final ratios 
for June will be similar to those just 
reported for May. 

Since discussion of various “bank 
pay-off” measures reached a climax at 
about the time President Roosevelt in- 
dicated his opposition to such proposals, 
there has been no one banking subject 
that has attracted widespread comment 
on newspaper editorial pages. In former 
issues, we have given a sufficient num- 
ber of quotations to summarize the con- 
flicting opinions on the more important 
subjects of discussion. 

Four brief quotations will give a fair 
indication of what appears to be the cur- 
rent trend. 

“There has been a gratifying return 
of public confidence in the banks,” re- 
marks the Daily Northwestern of Osh- 
kosh, Wis., ‘“‘and the bankers are proving 
that they sincerely desire to make that 
confidence complete and permanent.” 

“Perhaps public admiration for the 
efficiency of the American bankers has 
been lessened by the events of the past 
few years,” the Telegram of San Ber- 
nardino, Calif., says. ““We none the less 
think the American people prefer the 
business of banking shall remain in the 
hands of those experienced in it.” 

The News of Dallas, Tex., notes “a 
growing public feeling that the Govern- 
ment is getting into complications in its 
banking business.” 

And as one bit of evidence that “the 
people back home” are appraising more 
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EDITORIAL REFLEX OF PUBLIC OPINION 


Classifications 
(1) Editorials distinctly favorable to banking institutions—this term being used in its general rather than technical sense; 


(2) Those more favorable than otherwise; 


(3) Comments indicating uncertainty of editorial attitude or so balanced in their effect as to make classifications un- 


satisfactory; 
(4) Editorials leaning toward hostility, and 


(5) Those indicating a distinctly hostile attitude or presenting a distortion of fact. 


No. of 
Papers (1) 
New England 59 47 
Middle Atlantic 148 
East North Central 
West North Central 
Sout BUeMGAe.......<.-....-- 
East South Central......... 
West South Central 
Rocky Mountain........... 
Pacific 


Totals 
Edits. 


(2) 
52 


dits. Ratio Edits. Ratio Edits. 


E 
Nos. 1 and2 Nos.4and5 Nos.land2 Nos. 4 and 5 


New England 99 
Middle Atlantic 256 
East North Central 223 
West North Central................ 228 
South Atlantic 156 
East South Central 39 
West South Central 137 
Rocky Mountain 53 
Pacific 133 


Totals 1324 


79.7% 
68.4% 
76.7% 
76.5% 
68.4% 
66.2% 
71.0% 
71.6% 
69.4% 


72.2% 


15.3% 
27.38% 
17.5% 
16.4% 
28.5% 
27.1% 
19.7% 
18.9% 
25.5% 


21.9% 


EDITORIALS BY MONTHS 


(1) 

118 
256 
128 


115 
9 


(2) (3) 
64 25 
222 70 
175 7 
200 8 
23 6 


RATIOS BY MONTHS 


(1) 
45.2% 
35.0% 
30.6% 
30.8% 
18.4% 


critically the various political outpour- 


ings, we quote an editorial reminder 
which appeared in the lowegian-Citizen 
of Centerville, lowa. 


“It Has Long Been Thus” 


“When Daniel Webster was a power in the United 
States Senate he lived in a time of economic turmoil 
and uncertainty when the air was filled with com- 
plaint and outcry against those who had means. Fol- 
lowing are his words in a speech made in the Senate: 

‘There are persons who constantly clamor. They 
complain of oppression, speculation and pernicious 
influence of accumulated wealth. They cry out 
loudly against all banks and corporations, and all 
means by which small capitalists become united in 


(2) 
24.5% 
30.3% 
41.7% 
53.6% 
46.9% 


order to produce important and beneficial results. 
They carry on mad hostility against all established 
institutions. They would choke the fountain of in- 
dustry and dry all streams. In a country of un- 
bounded liberty, they clamor against oppression. 
In a country of perfect equality they would move 
heaven and earth against privilege and monopoly. 
In a country where property is more evenly di- 
vided than anywhere else, they rend the air shout- 
ing agrarian doctrines. In a country where wages 
of labor are high beyond parallel, they would teach 
the laborer he is but an oppressed slave. 

‘Sir, what can such men want? What do they 
mean? They can want nothing, sir, but to enjoy 
the fruits of other men’s labor. They can mean 
nothing but disturbance and disorder, the diffusion 
of corrupt principles and the destruction of the 
moral sentiments and moral habits of society’.” 
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DEVELOPING TRUST NEW BUSINESS 


Sound Operating Principles and Effective Public Relations 
Program Necessary for Future Success, Says Griswold 


lowed by trust institutions, if 

they would insure future success, 
were outlined as follows by Robertson 
Griswold, vice-president of the Maryland 
Trust. Company, Baltimore, Md., in an 
address delivered June 13 at the Trust 
Functions Conference of the American 
Institute of Banking, Washington, D. C. 


(1) “We must interpret to the public, 
in words of one syllable, just what is the 
nature of our business, how we handle it, 
and how the public may benefit by it; 

(2) “We must keep our own houses in 
order, and we must abide steadfast by 
our own ‘Statement of Principles’; 

(3) “We must continue our efforts to 
secure the good-will of other groups 
whose interests are so closely aligned to 
our own, and we must never let the spirit 
of cooperation surrender to any sense- 
less or illogical competition; 

(4) “We must always maintain close 
personal contacts with our beneficiaries, 
who must be kept acquainted with all of 
the details of the administration of the 
estates entrusted to us, so that there will 
be no mystery or doubt surrounding any 
of our transactions. 

“Finally, and foremost of all, we must 
never forget for a moment that trusts 
are created for the purpose of protec- 
tion, and that if we do not go to the limit 
of our ability to afford such protection, 
we are guilty of an unforgivable sin, to 
wit: a betrayal of trust.” 


Unsullied Record 


“Trust departments, in the vast ma- 
jority of cases, carried on successfully 
throughout the darkest days, and came 
through with an unsullied record,” Mr. 
Griswold said at another point in his 
address. 

“If we attempt to analyze the various 
criticisms which have been directed 
toward corporated fiduciaries,” Mr. Gris- 
wold said, “there are three that stand 
out predominantly: First, that dubious 
securities held in a bank’s portfolio were 
often passed along to trust estates in its 
care; secondly, that the securities held 
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in trust were commingled with the bank’s 
own securities; and thirdly, that trust 
officials generally were more interested 
in their own bank than in the welfare 
of the beneficiaries of their trust estates, 
with whom their relationship was en- 
tirely too impersonal and detached. 

“Tf any banks indulged in any of the 
above practices, they did so in violation 
of established standards of trust service 
so well recognized as to be elemen- 
tary. * > * 

“It is a rule of the common law that 
a trustee may not deal with his trust 
estate to his own profit. He can acquire 
no personal gain by selling his own 
property to himself as trustee, nor by 
buying for himself property belonging to 
such trust estate. Well informed trust 
officials have meticulously observed this 
rule. * * * The selling by banks of their 
own securities to trust estates was and 
is still outlawed by the common law and 
by the present NRA Code, and to say, 
because of isolated instances, that trust 
companies as a rule engaged in such a 
practice is unfair, unjust and unfounded 
in fact. 

““Now as to the accusation that securi- 
ties held in trust are generally com- 
mingled with the bank’s own securi- 
ties. Anyone connected with a well- 
regulated bank knows that separate and 
distinct vault space is always assigned 
to the trust department. * * * Even in 
banks with limited vault space, where 
it is impracticable to assign an individ- 
ual safe deposit box to every trust, the 
securities of each trust are carefully ear- 
marked and placed in separate pockets or 
pouches, and then deposited in the boxes 
allocated to the trust department. 

“Finally we come to the third criti- 
cism, that a bank’s attitude toward its 
trust customers is impersonal and un- 
sympathetic. This silly idea probably has 
its origin in the legal conception that ‘a 
corporation has no soul,’ hence its em- 
ployees, by way of inheritance, are also 
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cold-blooded and heartless creatures. Such 
a notion entirely overlooks the personal 
equation and ignores the postulate that 
a corporation can only function through 
human beings. It would be just as absurd 
to say that, because churches, hospitals 
and colleges are incorporated, clergymen, 
doctors and professors are soulless. A 
trust official who showed himself un- 
mindful of the true interests of his 
beneficiaries would soon be either pound- 
ing the bricks or seeking some alphabet- 
ical position with the government. * * * 


Educational Program Vital 

“An educational program is vital to the 
growth of personal trust service in the 
future. Not only have our critics, by 
unfair indictments unsupported by proof, 
disseminated doubt in the minds of many, 
but they have also caused us to face other 
collateral problems. As was truly said in 
a recent report submitted to the Execu- 
tive Committee of the Trust Division: 


“Good public relations are even more 
important to the trust business than to 
the banking business because competi- 
tion in the trust field is broader and more 
comprehensive than in the banking field. 
Competition in the banking field is lim- 
ited to competition between banks. Com- 
petition in the trust field is not limited 
to trust institutions themselves but ex- 
tends to individuals acting in fiduciary 
capacities.” 


“As to the competition between trust 
institutions themselves, this has largely 
resolved itself today into a rivalry in the 
giving of good service rather than in the 
grabbing off of new business by means 
of charging less than the other fellow. 
The credit for this happy situation is 
largely due to various local corporate 
fiduciary associations which have been 
formed throughout the country. * * * 

“Competition with the insurance com- 
panies and with the members of the bar 
presents an entirely different problem. 
In many instances, it is due to a lack of 
understanding and to an encroachment 
by one party upon the rights of the 
other. Thus many trust companies have 
been guilty of practicing law through 
their regularly employed personnel, and 
other companies have sold insurance 
through their employees. Neither of 
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these activities is a proper function of 
a trust company, and has aroused antag- 
onism on the part of the lawyers and 
the life underwriters. On the other hand, 
these latter groups have in some in- 
stances sought to cripple the trust com- 
panies in the exercise of their legitimate 
trust business, in some cases because of 
a lack of proper appreciation of the 
rights conferred upon us by charter, in 


other cases because they felt that they 


could expand their business at our ex- 
pense. If only the various groups could 
be taught that we are all interdepen- 
dent—that the creation of trusts means 
an increased demand for legal advice— 
that the stimulation of life insurance 
trusts means larger sales of life insur- 
ance—that the good-will of the lawyer 
and the life underwriter means a more 
hearty advocacy on their part of the 
services rendered by the corporate fidu- 
ciary—if there were a better realization 
of these interlocking factors, there would 
be less emphasis today on ruinous com- 
petition and more emphasis on profitable 
cooperation. 

“The Trust Division of the American 
Bankers Association has preached the 
doctrine of cooperation for many years 
* * * (and) is energetically carrying into 
effect the principle of cooperation which 
it has advocated. That we are headed in 
the right direction admits of no doubt. 
We are making steady progress in ob- 
taining the good-will of the competing 
groups which of late have been regard- 
ing us somewhat askance. We are re- 
gaining the confidence of the general 
public which waned with the bank holi- 
day. Unless we are overtaken by new 
economic dangers which may crop up 
during the coming era, our future suc- 
cess seems assured.” 


Trustee Announces Scholarships 


The Cleveland Trust Company as trustee, 
announces the names of six young women 
who have been selected to receive scholar- 
ship awards under the Augusta Mittleber- 
ger Memorial Scholarship Fund for the 
school year of 1934-35. The fund from 
which the income for these is derived, was 
established in 1914 by the Mittleberger 
Alumni Association in memory of the 
founder of the school. 











Cooperative Efforts in Bank Public Relations Never More Impor- 
tant Than Now, Asserts L. A. Chambliss 





lic relations was never more im- 

portant than it is today, L. A. 
Chambliss, assistant vice-president, Fi- 
delity Union Trust Company, Newark, 
N. J., asserted in an address June 12 
before the Business Development and 
Advertising Conference, American Insti- 
tute of Banking Convention at Wash- 
ington, D. C. 

“For some reason bankers as a class 
are more unmindful of public relations 
than any other group in our business 
world,” Mr. Chambliss said, “and this 
in spite of the fact that they should be 
the most mindful. Certainly there is no 
other business where public opinion is as 
important a factor, and certainly there 
is no other business where the customer, 
in this case the public, is as nervously 
attuned to what is going on. It is only 
reasonable, therefore, that a bank’s rela- 
tionship with the public should be given 
expert attention and should be consid- 
ered not only with an eye to new busi- 
ness, but even more important, with an 
eye to old business. Just because you have 
secured a new account is no reason why 
you should neglect it. Each new bank 
account, if it is worth having at all, 
should be cultivated. This can be done 
in various ways, but it should not be 
neglected. A _ satisfied customer is a 
bank’s best advertisement. 


Schooling in Fundamentals Needed 


“Of course a great deal can be done in 
the education of your customers by the 
officers and employees. A friendly, help- 
ful attitude will go a long way in keeping 
the bulk of your customers happy, but 
this is not enough. The public expects 
service, and in most cases if they don’t 
get it, they are dissatisfied, but what is 
equally as important is a schooling in the 
fundamentals of sound banking, and it is 
in this regard that banks generally would 
do well to get together, and where prac- 
tical, use their cooperative efforts in 
order that a better and clearer under- 
standing of banking functions might be 
imparted to the public. 


(Uc restions effort in bank pub- 
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“In recent months I am glad to see 
that there has been a decided turn in this 
direction. Local clearing houses and asso- 
ciations, state banking associations, the 
American Bankers Association through 
its various committees, and the Ameri- 
can Institute of Banking have all been 
bending their efforts toward a more con- 
certed attempt to offset derogatory criti- 
cism of all kinds and to educate the pub- 
lic to a better understanding of what the 
banks are trying to do. 


Public in Receptive Attitude 


“It has been found that the public is 
anxious to know something about our 
problems and an enlightened public, in 
most cases, means a more sympathetic 
one. Take a man in your confidence and 
he will bear with you and be more amen- 
able. This is really the sole sum and sub- 
stance of any well-directed publicity 
effort. The individual bank accomplishes 
it by advertising and whenever possible 
by publicity in its broader sense. The 
newspapers, which are our best medium 
for promotional work of this kind, are 
only too glad to cooperate with banks 
and bankers in an effort to educate their 
readers to a better understanding of what 
banking means. The bank or clearing 
house association that neglects to work 
with their local newspapers and to keep 
them in touch with what is going on in 
the world of finance is missing a valu- 
able opportunity. In this regard I speak 
from experience.-Our local clearing house 
association insisted that all news per- 
taining to the banks in its membership 
should be cleared through me and we saw 
that full facts were given to the papers. 
As a result, there has been one hundred 
per cent cooperation from the newspapers 
all during the trying years that have 
passed, for good, we hope! 

“The radio offers a splendid medium 
for cooperative publicity, particularly in 
rural districts, and it would seem that 
many of our state associations could do 
a splendid piece of educational work by 
combining in a carefully prepared pro- 
gram over a local station. 











Sea 


ee 







Mio 








ne 































‘b@oeridts | 


Public Speaking Opportunities 


“In addition to radio and newspapers, 
there is always an opportunity for the 
man or men in your bank with public 
speaking experience to secure valuable 
engagements. Women’s clubs, fraternal 
organizations, schools, and various other 
public meetings are always anxious to 
secure the services of a good speaker. 
The banker who seeks engagements of 
this kind is not only doing his bank a 
service, but is helping to formulate fav- 
orable public opinion about banks gen- 
erally. Publicity of this kind should be 
encouraged. There is no better way to 
enlighten the public than by meeting 
them face to face. Discussions of this 
kind have already done much to answer 
the perplexing problems that confront 
men and women alike regarding the bank- 
ing and trust business. The A. I. B. has 
rendered an invaluable service in this 
regard both in educating banking people 
to a better and more intelligent under- 
standing of their chosen business, but 
also through their educational services 
in conjunction with the A. B. A. in dis- 
tribution of banking material in the 
schools. 


“The day is past when we can sit back 
and surround ourselves with a wall. The 
last few years have put us all on the 
defensive, and it is now important that 
we bend every effort toward educating 
the banking public to the fundamentals 
of sound finance.” 


Annuities and Living Trusts 


In a special bulletin recently issued by 
the Financial Advertisers’ Association, 
231 South La Salle Street, Chicago, IIl., 
Preston E. Reed, executive secretary, 
gives excerpts from answers received in 
connection with a survey which was un- 
dertaken for the purpose of making a 
comparison between annuities and living 
trusts. 

Paul P. Pullen, manager, Business De- 
velopment, Chicago Title & Trust Company, 
Chicago, is quoted as follows: 

“In connection with the survey which you 
are making on the subject, ‘Annuities as 
Competitors of Living Trusts,’ it is interest- 


ing to note that the 1934 Federal Revenue 
Act subjects a portion of annuity payments 
to income tax. 

“Prior to the 1934 act, the annual pay- 
ments from a life insurance company to 
annuitants were not subject to income tax 
until such time as the total annual payments 
which had been made equaled the amount 
paid for the annuity. 

“Under the present act, however, 3% of 
the amount invested in the annuity is 
assumed to be income, and is taxed against 
the recipient the same as any other form of 
income. 

“Thus, if a man had invested $100,000 in 
a single premium annuity, $3,000 would be 
subject to income tax. If such annuitant had 
a substantial income from other sources, 
the tax imposed on the income from the 
annuity might be very substantial, and the 
amount might also be subject to large sur- 
taxes. The balance of the annual payments 
in excess of the 3%, is considered as princi- 
pal, and free from tax until the entire 
principal has been returned. Thereafter the 
full amount received by the annuitant is 
subject to tax. 


“Life insurance agents in the sale of 
annuities have always made a feature of 
the fact that annuities were not subject to 
income tax for many years. The new act 
weakens their competitive possibilities with 
respect to living trusts.” 


Another reply, the source of which is not 
given, follows in part: 

“The principal objection to the annuity 
idea, as I see it, is the wastage of the princi- 
pal. If perchance the annuitant has depend- 
ents, they are likely to be left entirely 
unprovided for. The situation is aggravated, 
should the annuitant die shortly after pur- 
chasing the annuity. Should the annuitant 
purchase an annuity which is to continue 
beyond his lifetime, the cost would be found 
to be so excessive as to be hardly more 
than the income from his securities. For the 
average person possessed of wealth to throw 
all of his resources into the purchase of an 
annuity would, in my opinion, be a very 
selfish act.” 

“Another objection to annuities as com- 
pared with trust funds,” one reply stated, 
“is the inflexibility of the former. 

“I think there are two basic questions 
to be answered. First, does the guaranteed 
income give greater benefit to the individual 
than the flexibility of a trust fund; and, 
secondly, is one willing to forego the per- 
petuation of the capital or principal for the 
same guarantee?” 
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NEWSPAPER DISPLAY ADVERTISING 





One of many ways in which to utilize the desire 
for leisure is illustrated in the advertisement of 
The Toronto General Trusts Corporation, repro- 
duced herewith. The text employed by the Cana- 


dian concern follows: 


“Chess could never have been invented today. Though 
it is the most scientific of games and its charm is that 
of a first-class detective story, it is too leisurely. 

“Leisure has almost come nowadays to have a price 
put on its head. One of the most important reasons for 
the growing employment of trust companies is that they 
protect leisure. Men are able to delegate to them the 
work of looking after their personal investments and 
property. With the simplest of formalities you can 
appoint this Corporation to do this work for you. May 
we give you further particulars? Your enquiries, of 
course, carry no obligations.” 


State-Planters Bank and Trust Company, Rich- 
mond, Va., has been running a series of seven 
newspaper advertisements explaining how trust 
estates are handled by that institution. One of the 
advertisements is here reproduced. Although the 
lay-out varied, each advertisement carried as the 
“arresting” line, “Trust Estates In Our Care.” The 
text matter of the seven advertisements is repro- 


duced below: 


Receive Immediate Attention 


Whenever a trust account is created with 





} you further particulars? 
Your enquiries, of 
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acceptance so that a definite program may 
be mapped out for its administration. 


us, or whenever we qualify as executor or 
trustee under a will, the assets and liabilities 
of the particular estate are promptly re- 
viewed by our Trust Investment Committee. 
This committee consists of several members 
of our Board of Directors, who meet fre- 
quently to consider each estate and trust in 
the light of the needs of its beneficiaries and 
of other circumstances surrounding the case. 

Our institution considers it of prime im- 
portance that each trust account shall be 
reviewed immediately upon qualification or 
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In this way assets that are likely to de- 
preciate and securities that are not suitable 
for retention in the trust estate can be dis- 
posed of promptly. Likewise, assets of merit 
can be retained either as more or less per- 
manent investments or for subsequent dis- 
position when the account shall be reviewed 
at a later date, a thing which takes place 
periodically. 

Considerable advantage has been found in 
this prompt review of estates before market 
and business conditions have changed ap- 
preciably. : 
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Take DP 


Receive Constant Attention 


The Trust Investment Committee of this 
institution consists of several members of our 
Board of Directors, who meet frequently to 
consider each estate and trust in the light of 
the needs of its beneficiaries and of other 
circumstances surrounding the case. 

This committee is charged with the respon- 
sibility of reviewing all of our trust accounts 
periodically. At these periodic reviews the 
committee not only determines specific action 
and changes in investments when necessary, 
but it also lays down broad policies to be 
pursued by the trust officers and employees 
in the administration of each estate reviewed. 

With the principles laid down by the Trust 
Investment Committee as a guide, the estates 
are managed from day to day by the trust 
officers and employees, who are trained to 
realize that the successful administration of 
an estate can be had only by constant atten- 
tion and follow up. To this end frequent 
departmental meetings and conferences are 
held and facilities are maintained for auto- 
matically bringing up matters that require 
attention on given dates. 

Moreover, individuals are employed who 
periodically review our trust accounts both 
from the standpoint of the investments con- 
tained therein and from the standpoint of 
income collections and the needs of the bene- 
ficiaries. 

Every precaution is taken to secure this 
constancy of attention that is vital to a good 
administration. 


Are Managed in Strictest Confidence 


The officers and employees of our Trust 
Department are trained to realize that per- 
sonal trust service is of a confidential nature 
and that the confidences reposed in the Trust 
Department are not to be revealed. 


Only when the law requires it, or when we 
are dealing with persons having business 
with individual estates do we discuss or make 
available in any way information regarding 
a given trust account. Even then only such 
facts are revealed as bear upon the particular 
problem in hand. 

This principle is thoroughly ingrained into 
the members of our organization—it is in- 
violate. 


Are Separate from Banking Assets 


The assets of the various estates and trust 
funds managed by this institution are in no 
way mingled with the assets of our bank. In 
fact, they are kept in separate vault com- 
partments, under separate control, and in- 
dividual accounts are maintained for each 


fund on entirely different ledgers from those 
on which banking records are kept. 

The funds of the individual estates are not 
mingled with one another, and each estate 
is managed and invested entirely as a sepa- 
rate unit. 

In no way can estate assets become in- 
volved in any of the affairs of the bank. 

Even the cash deposits made for trust 
estates in our bank are secured dollar for 
dollar by United States Government and 
other readily marketable bonds. 

These practices of ours are in conformity 
with the State banking laws and the regula- 
tions of the Federal Keserve System. 


Have Many Automatic Safeguards 


Estate funds managed by a well organized 
Trust Department have certain safeguards 
that are not often found in other forms of 
investment management. 

For example, we have well defined rules 
that require the diversification of invest- 
ments—not more than a certain percentage 
of a given estate or trust fund can be in- 
vested in the bonds or securities of a given 
corporation or municipality, or in one mort- 
gage loan. This rule is not violated. 

Again, our Trust Committee has definite 
principles as to the types of mortgage loans 
it will make for trust estates and as to the 
amount it will lend in relation to a current 
appraisal of the property. 

These principles and many others are 
steadfastly observed in our management of 
trust funds—they assure an extra margin 
of protection for the beneficiaries of estates 
in our care. 


Receive Unbiased Attention 


This bank realizes that in managing trust 
estates one cannot be too careful in avoiding 
situations where a conflict of interests be- 
tween the trustee and the trust estate may 
occur. 

For example, it is immaterial to us from 
the standpoint of compensation or other 
interests what investments are bought or 
sold for a trust estate. Investments for trust 
estates are accepted or rejected on their 
merits alone. 

Numerous other principles have been laid 
down by our directors and executive officers 
for preventing the occurrence of situations 
in which a conflict of interests may result. 

It is our aim in managing every trust 
estate to do our utmost to insure that our 
management of that estate will not be biased 
by.any consideration of our own gain or 
loss. 
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Are Reviewed in Two Ways 


1. By Estates—That is, the individual trust 
accounts are periodically reviewed in order 
to determine whether or not proper diver- 
sification of investments exists, whether or 
not there is too large a holding in any one 
investment or type of investment, and in 
short—to insure that each trust is being 
managed in the way that. best suits the pur- 
poses for which that trust was created. 

2. By Securities—That is, each security 
and other form of investment held by our 
Trust Department is periodically considered 
in order to ascertain whether any develop- 
ment has occurred that will affect either ad- 
versely or favorably its investment merit. 

When either of these two methods of re- 
view brings to light any significant factors, 
the matter is thoroughly considered by our 
Trust Investment Committee and appropriate 
action directed. 


“The Development of a Boy” 


The Trust Company of Georgia, At- 
lanta, Ga., has issued a six page and 
cover booklet, “The Development of a 
Boy.” The outside cover is 64% inches by 
4% inches. The six inside pages are 
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slightly smaller. The subject matter fol- 
lows in full. 

“When Mr. T died, he left a son in 
his ’teens. The father knew how much of 
success rests upon equipment. He knew 
that a man with mind and hand untrained 
for useful service is a man who is handi- 
capped; a man destined for wage-slavery 
in one form or another. He meant that his 
boy should enter life equipped for efficiency. 

“Accordingly he set aside a definite sum 
under his Will which was to pay for his 
son’s education and furnish the boy a little 
capital when he came to enter his life-work. 
He felt that the purpose this money was to 
serve was so vital that he could not trust it 
in ordinary hands. He placed it in trust 
with a corporate trustee that is organized 
for that sort of service. 

“The expenditure of that fund has 
brought the Trust Officer much satisfac- 
tion. He found it easy to get acquainted 
with the boy and to like him. It was not 
hard to draw expressions of his taste for 
business from him. The Trust Officer ex- 
plained that he shared the responsibility of 
fulfilling his father’s expectations, and that 
it was his task to advise and help him to 
become a useful man. 


Two Summer Jobs 


An excellent summer suggestion for the trust new business depart- 
ment appears on the cover page of the current issue of the Trust Bulletin, 
published by the Trust Division, American Bankers Association. It is 


reproduced by permission. 


June, July and August, is the period 
of seasonal recession in many lines of 
business. In the trust field the summer 
.slump is accepted by some institutions 
as inevitable. However, there are two 
new-business jobs which trust men can 
do during the present summer months. 

The first is to select the trust pros- 
pects who will be the most receptive to 
the trust story at this time. There is a 
general relaxation among most business 
men during the warm weather. These 
men are burdened less with manage- 
ment problems of business than at other 
times of the year, and have more time 
to think of their personal affairs. One 
trust man said recently that he gets 
some of his best interviews with busi- 
ness men during the summer. It is his 
belief that trust advertising addressed 


to them receives as favorable attention 
in summer as in any other season of the 
year. By keeping these facts in mind 
you can doubtless develop some very 
good business during the next 90 days. 

The second job which can be done 
this summer is planning for the fall. 
The outlook for new business this fall 
is far more favorable than it was at 
this time last year. There is less uncer- 
tainty and greater confidence in the out- 
look. Consequently, you can make good 
use of the summer months by complet- 
ing your plans for an aggressive new 
business campaign in the fall. 

If your institution works on these two 
jobs this summer, you can literally say 
you are “making hay while the sun 
shines.” 
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“It was found that he aspired to a pro- 
fession; that his preference was for medi- 
cine. The Trust Officer considered colleges 
with him, found one that pleased them 
both, and sent him there. When vacation 
time came it was suggested that doctors, 
like other people, should be good business 
men, and that a few months of training in 
business affairs would prove useful. The 
boy took kindly to the suggestion, and a 
place was found for him at a desk in a 
banking room. 

“Two years ago he graduated in medicine. 
By that time he had learned so much of 
business routine that the Trustee would 
have been glad to give him a permanent 
place in the bank. But he had his profes- 
sion; so he chose an office and opened it for 
practice. 

“His father’s foresight had provided 
enough to furnish that office, equip it with 
apparatus and supply a library. It enabled 
him to go through the first trying year 
when patients were few and expenses heavy. 

“This young man has begun his life-work 
as promisingly as his father could ask. His 
education is thorough. He is well-equipped 
for professional service. He has an attrac- 
tive office. He has won the confidence of 
both friends and strangers, and enjoys a 
steadily growing practice. 

“The boy is all the father intended him 
to be. That father fulfilled his duty. He 
worked while he was here and he planned, 
before he passed on, that his son might 
have the foundation for a useful life. 

“Income, when he needs it for physical 
and mental growth—for the development of 
his body and his mind—may mean the dif- 
ference between success and failure for a 
boy who is very dear to you. You know how 
successfully the Trust Company of Georgia 
has guarded capital since 1891. Assure that 
boy the benefit of our prudent, helpful, con- 
siderate service through a Will and an In- 
surance Trust Agreement. Let one of our 
officers tell you what the details of such a 
service should be. His suggestions should be 
invaluable to you and your attorney.” 

Following the name of the bank are these 
words: “Safety for Your Estate.” 


Recommends Concerted Action 


Concerted action by bankers to coun- 
teract widespread propaganda against 
Saving was recommended in an address 
before the savings conference, American 
Institute of Banking, at Washington, 
D. C., by Bernard Vogelsang of the Bank 
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of America National Trust and Savings 
Association, Los Angeles. 

Much of. the criticism against the 
banks has been unjust Mr. Vogelsang 
said and proposed restrictive and com- 
pulsory legislation is seriously interfer- 
ing with the normal function of banking. 


“But more serious than all this is the 
proposed new school of economics, which 
argues that it is only by spending on a 
large scale and abandoning thrift that 
economic stability can again be restored. 
There can be no sound economy which 
does not recognize the fact that there is 
no substitute for thrift, that experience 
of civilizations bears out the fact that 
lack of consideration of the future has 
been the immediate step to eventual de- 
struction. There is no sound economy 
which has not as its base the principle 
of thrift, applicable to community mat- 
ters as well as to the individual.” 


Educational Activities Urged 


No business depends more completely 
upon public confidence and good will than 
banking, said Eliot H. Thomson, pub- 
licity manager, The Washington Loan 
and Trust Company, Washington, D. C., 
in an address before the business de- 
velopment and advertising conference, 
American Institute of Banking, at Wash- 
ington. 

Mr. Thomson expressed the opinion 
that a bank should inform the public of 
its good record, its prudence governing 
policies of operation, how the officers 
study the interests of the customers and 
count it an obligation to the community 
it serves to provide credit as far as good 
judgment will permit, and that a bank 
does not expect to prosper unless it can 
make its customers prosper. He said the 
banker has two jobs, “First, to operate 
his bank in such a way as to deserve the 
patronage of the public and, second, to 
obtain and hold the confidence of the 
public,” and that the banker should take 
the public into his confidence by educat- 
ing them to an understanding of his 
business, his services, practices and 
ethics. 
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CORPORATE FIDUCIARY ASSOCIATIONS 


Agreement Reached Between Arizona Bar and Corporate Fiduciaries of 
Phoenix After Years of Negotiations 


A prolonged attempt on the part of 
corporate fiduciaries and the Bar in the 
State of Arizona has been brought to 
successful issue, according to advices 
received from A. L. Clark, secretary- 
treasurer of the Corporate Fiduciaries 
Association of Phoenix. 

A “Declaration of Principles” has been 
approved by that association and by the 
Arizona State Bar Association, and will 
govern the activities of corporate fiduci- 
aries in their relations with the Bar as 
well as guide the members of the Bar in 
their relations with the fiduciaries. 

The wording of the declaration is prac- 
tically the same as that adopted by the 
Pennsylvania Bankers and Bar Associa- 
tions in May, 1932. Mr. Clark writes 
that “much credit is due Leroy A. Mer- 
shon, secretary of the Committee of Six 
of the Pennsylvania organization, for his 
courtesy in furnishing briefs and other 
information.” 

“Formal adoption of the Principles,” 
Mr. Clark continues, “is the result of 
much study and research made by the 
members of the Fiduciaries and of the 


Emms Reports Cordial Relations 
with Bar in Utah 


Practically no complaints from lawyers 
or trust companies have been filed in 
Utah since September, 1932, when a 
“Code of Ethics” was adopted by the 
Utah Bar Association and by the Trust 
Section of the Utah Bankers Association, 
according to a statement made by W. S. 
Emms, trust officer of the Tracy Loan 
& Trust Company, Salt Lake City, before 
the Utah Bankers Association conven- 
tion, held June 15-16. 

“The Trust Section is to be congratu- 
lated,” Mr. Emms said, “on its farsight- 
edness in working out such an agreement 
with the legal profession. In some of the 
States agreements have not been reached, 
and as a result complaints have been 
filed in the courts seeking restraining 
orders to prevent banks and trust com- 
panies from conducting a trust business. 
The banks have retaliated by sponsoring 
legislation which, if enacted, will permit 
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Bar who have been meeting jointly from 
time to time over a period of almost a 
year. 

“The trust officials and the members 
of the Bar here are very happy over the 
selection of this declaration and believe 
it will do much toward the promotion of 
a more friendly relationship and spirit 
of cooperation between the two profes- 
sions, as well as establish a favorable 
disposition toward the efforts of the cor- 
porate fiduciaries in the public mind.” 

The members of the “Committee of 
Six,” as the governing council is called, 
are: 

Representing the State Bar of Ari- 
zona: Hon. Joseph H. Jenckes, Theodore 
G. McKesson and Mr. Terrence A. Car- 
son, all of Phoenix. 

Representing the Corporate Fiduci- 
aries Association of Phoenix: Herbert 
L. Fletcher, Assistant Trust Officer, The 
Valley Bank and Trust Company; Rob- 
ert A. Becker, Assistant Trust Officer, 
The First National Bank of Arizona, 
and Charles A. Lambie, Assistant Trust 
Officer, Phoenix Title and Trust Co. 


a layman to perform almost any legal 
service. Such action on the part of the 
lawyers and the banks and trust com- 
panies cannot promote the best interests 
of the public, and only serves to make a 
difficult and complicated situation worse. 

“‘We, as members of the corporate fidu- 
ciary profession, recognize that the law- 
yer has an important place in our 
economic and social system, and we have 
no desire to supplant him or deprive him 
of his livelihood. On the other hand, we 
have a right to expect cooperation from 
the lawyer, and to continue our work un- 
hampered. While it is true that it is not 
necessary to refer every minor legal 
activity to a lawyer, and he would not be 
complimented if we did so, we can be of 
assistance in discouraging our customers 
in seeking ‘free legal advice,’ and we can 
more often recommend that attorneys be 
employed in their business transactions. 

“The Bar Association has requested 
that banks and trust companies report all 
unethical practices upon the part of the 
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lawyers and has assured us that all com- 
plaints will be promptly and fairly in- 
vestigated. Such a spirit of cooperation 
should be met by a like spirit from trust 
and banking officials. I am very happy 
to be able to report the existence of the 
present cordial relations between the 
members of the Trust Section and the 
legal profession in Utah. 

“Trustees are being held to a greater 
degree of care and responsibility than 
ever before in the history of the trust 
business,” Mr. Emms said at another 
point in his address, “and many are be- 
ing called upon to defend their actions 
in court. For this reason, our first con- 
sideration must be to see that the 
accounts we have on our books are being 
properly handled if liability is to be 
avoided and our reputation of careful 
management of trust preserved. 

“If such a policy is observed and prac- 
ticed not only during these days of un- 
certainty, but also in the future days of 
prosperity, which are sure to come, then 
the growth and strength of corporate 
fiduciary service is assured.” 


Pennsylvania’s Committee of Six 
Files Its Report 

Methods followed in Pennsylvania to 
eliminate irritations between trust insti- 
tutions and the legal profession were out- 
lined by W. W. Montgomery, Jr., chair- 
man of the Committee of Six of the 
Pennsylvania Bar Association and the 
Pennsylvania Bankers Association, in a 
report read at the recent convention of 
the latter association. This report will 
also be submitted June 28 before the 
Pennsylvania Bar Association. 

The Committee’s activities were re- 
viewed in part as follows: 

“Personal contact in thirty counties in the 
State with leading lawyers and bankers as 
well as judges and bar association officers at 
which time the items upon the program 
recommended by the Committee for the use 
of local bar associations were explained to- 
gether with the objectives sought. 

“Upon invitation the Secretary of the 
Committee addressed the Bar Associations 
in several counties and explained to them 
the Declaration of Principles and discussed 
the subject matter of the communications 
issued by the Pennsylvania Bankers Associ- 
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ation to its members togetHer with the plans 
of the Committee to further the general 
observance of the principles agreed upon. 
This work alone is reported to have effected 
many desirable adjustments. 


“A series of forty-eight lectures in five 
law schools in Pennsylvania, located in 
Philadelphia, Carlisle and Pittsburgh. This 
work came about by the constant complaints 
that too often the practicing lawyer, while 
sufficiently informed as to the law in the 
abstract, makes inadequate provision in 
drafting documents for those many and 
varying problems of administration which 
in the complexity of present day affairs 
confront those who have the responsibility 
of the administration of trust estate. None 
of the law schools had courses in the draft- 
ing of documents such as Wills and Deeds 
of Trust. In an effort to correct this for the 
future, the Committee of Six sponsored the 
inauguration of this work. 

“Four projects were prepared, two of 
which were wills, and two were trusts, one 
trust inter vivos and one insurance trust. The 
method used was to present the project to 
the students as a client would do when con- 
sulting counsel. The students in the role of 
counsel would ask questions in order to ob- 
tain full information deemed necessary in the 
preparation of the instrument requested by 
the ‘client’. 

“The student-lawyers then prepared the 
instruments, after which they were marked 
for criticism. Two weeks from the date of 
his first appearance the ‘client’ returned as 
a trust administrator and reviewed the 
documents from the administrative and not 
the legal angle. 

“Three hundred students came in contact 
with this work and seven hundred docu- 
ments were reviewed. 

“In this way the students gained prac- 
tical experience in drafting Wills and Trust 
Agreements, thus, it is hoped, being better 
fitted to give prompt and efficient service 
to clients. 

“The functions of the trust institutions 
were not included except in an incidental 
way. No examinations were held at the com- 
pletion of the course, although several round 
table discussions were conducted. The wish 
has been expressed that this work be con- 
tinued. 

“This work has attracted the attention 
of magazine editors who published reports 
of the series of lectures and commented 
upon their value.” 

EpitTor’s Note: Detailed mention of 
this educational work was made in 











TrRusT COMPANIES Magazine, March 

issue, pages 308-309. 

“No grievances as such have been lodged 
with the Committee by either side, due in 
part, no doubt, to the nature of the pro- 
gram sponsored by the Committee and the 
method adopted and followed. Adjustments 
were made which would undoubtedly have 
grown into real grievances had they not 
been corrected by the educational methods 
pursued and the contacts made. 

“No attempt is made to convey an im- 
pression that all members of the Bar and 
all bankers are in hearty accord with all 
methods being used by the Committee. As 
an illustration, one prominent lawyer be- 
lieves that all derelictions of duty or wrong 
doing by a lawyer should become known to 
the public rather than suppress the facts 
and make the correctives without publicity. 
Our program has been conducted with the 
non-publicity idea in mind in order to pro- 
tect the mass of lawyers who are trust- 
worthy from suffering in public esteem by 
reason of the wrong doing of undesirable 
members of the Bar. This feature has a 
direct bearing upon the reluctance of many 
individuals to consult legal counsel. 

“Another questions the advisability of 
trust administrators lecturing in the law 
schools, no matter whether they are or are 
not lawyers; in fact, of the fourteen lec- 
turers, nine were and five were not mem- 
bers of the Bar. The theory upon which the 
work was conducted was that experienced 
administrators of trust estates, lawyers and 
laymen, had a definite contribution to make, 
and if the practicality of the work is to be 
judged by expressions from the students, 
no doubt should remain as they expressed 
their appreciation in the highest terms. 

“Another lawyer who occupies a conspicu- 
ous position in the Bar Association ranks, 
praised this work in the highest manner 
after observing the class work in action, 
while another lawyer wrote, ‘This is a work 
of a most practical and helpful nature, and 
if constantly carried out, the law students 
will be all the better prepared and there- 
fore the work of our courts in interpreting 
documents will be lessened and perhaps 
litigation reduced.’ 

“Certain bankers are not in full sympathy 
with the Committee program in its entirety 
but it would be a marvelous achievement if 
all men spoke well of any such undertaking. 

All we do believe is that a large majority 

on both sides are in sympathy and accord 

with our efforts and that errors or wrong 
doing on both sides has been and is lessened 
to a marked degree.” 


Tete I 
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COOPERATION WITH LIFE UNDERWRITERS 


President of Boston Life Insurance Trust Council Outlines Successful Steps 
Taken in That City 


tion between life underwriters and 
trust officials exists in Boston, ac- 
cording to R. H. Booth, Sr., president of 
the Boston Life Insurance Trust Council. 

Mr. Booth, who is assistant trust offi- 
cer of The National Shawmut Bank of 
that city, has prepared for TRUST Com- 
panies Magazine a memorandum outlin- 
ing the steps that were taken to eliminate 
distrust and suspicion. 

“Several years ago,” Mr. Booth writes, 
“two or three of our larger institutions 
held meetings of underwriters at which 
they were addressed by leading trust offi- 
cers of other cities, and thereafter co- 
operation between a number of trust 
officers and a considerable number of life 
underwriters was developed in a perfect- 
ly natural and normal way. 

“This friendly spirit had assumed con- 
siderable proportions when, in the winter 
of 1929, a small group representative of 
the underwriters and the trust officers 
became convinced that it was worthwhile 
to crystalize this spirit in definite form. 
The Boston Life Insurance Trust Council 
was the organization which they formed. 

“The unique feature of this organiza- 
tion is that it includes in its membership 
nearly every trust officer interested in 
development work in every bank and the 
agency managers, general agents and 
leading underwriters of all companies in 
greater Boston. These two groups, joint- 
ly or severally, function for practically 
everyone in some form or other; there- 
fore there is a great opportunity for 
mutually helpful cooperation between the 
life underwriters and trust officers, much 
more so than in other lines of endeavor. 

No matter how much we may decry the 
fact, we all have a selfish trait, and our 
uppermost thoughts are our own personal 
welfare. In so far as we can carry on our 
activities with consideration for the 
rights of others, and good-will toward 
our associates and competitors, we repre- 
sent welcome members of the community 
and most useful units in our sphere of 


, REMARKABLE spirit of coopera- 


the world. In that respect, particularly, 
the Boston Life Insurance Trust Council 
is a decidedly important factor in our 
economic progress. 


The Council’s Working Methods 


“The executives of our Council, con- 
sisting of an equal number of under- 
writers and trust officials, meet frequent- 
ly to give deliberate thought to the 
question of how to augment this friendly 
working spirit amongst our members. 
Our educational program establishes this 
fraternal spirit and gives a better and 
more complete service to our clients. We 
have a meeting of our entire Council each 
month, presenting subjects and speakers 
decided on by our Executive Committee. 
Our meeting in January, 1934, was the 
first at which we threw open the doors to 
persons other than members, and it 
brought together the most representative 
group of insurance company officials, 
general counsels, general agents and 
trust officers which this section of the 
country has ever witnessed. The educa- 
tional value of the addresses and the so- 
cial value of the contacts with this 
aggressive and forward-looking group of 
men and women were full compensation 
for the efforts expended. 

“Our work as a Council is to help each 
other in advising the respective clients 
of each the best way of creating and con- 
serving the material things of life which 
will assure for them, and for their bene- 
ficiaries, future comfort and security. 
The public needs to be constantly prodded 
and urged to do even those things which 
are admittedly for their best interests. 
Insurance and trust service are of actual 
need to all. An understanding of each 
other’s problems makes it possible to give 
really helpful advice. The trust officers 
unhesitantly recommend an adequate 
amount of insurance protection and, 
where it seems most expedient for the 
client, will recommend annuities and life 
insurance options. The life underwriters 
recommend trusts not only for that part 
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of the life insurance which would be best 
for the client’s needs, but also for the 
balance of the estate which for various 
reasons may need protection and care, 
not only in respect to investments but 
also in respect to the welfare of the bene- 
‘ ficiaries. 

“Business insurance, without a doubt, 
will be appreciated and used more and 
more as time goes on, and it is almost 
imperative that a corporate trustee act in 
these cases. There are many methods of 
applying this business life insurance to 
varied situations. Our Council brings 
these different methods before our mem- 
bers for discussion. In this way our mem- 
bers are assisted in visualizing the status 
and requirements of a client. An under- 
writer must comprehend and discuss the 
fundamentals of the administration of 
estates and trusts, and our Council helps 
them to be prepared when the occasion 
arises. The underwriters are becoming 
more and more convincingly sold on the 
value of the corporate fiduciary. Through 
these last trying years the underwriter 
members believe the corporate fiduciaries 
have handled their business in a credit- 
able manner for their clients. 


“We all desire to know the facts and 
understand them in order that we may 
present them with favor to our clients, 
which is a necessary objective if we are 
going to take upon ourselves the work of 
advising people. 

“The conclusion the writer reaches is 
that the Council, after four years’ work, 
has eliminated to a great extent all dis- 
trust and suspicion, and has produced a 
friendly, cooperative spirit which is of 
mutual benefit to all. 

“We have a Code of Ethics and a book 
of By-Laws, copies of which we shall be 
glad to furnish to any other city desiring 
to start an organization such as ours. 
We shall also be glad to give any other 
assistance possible.” 

Excerpts from the Council’s articles of 
association follow: 


“The object of the Council shall be to promote the 
interests of its members, to further the growth and 
scope of life insurance and fiduciary business and the 
services which both types of business can render to 
life insurance policyholders by intelligent cooperation 
and understanding of the proper relationship which 
each type of business bears to the other and to the 
clients of each and to the general public.” 


We Would Be 
Happy To Serve You 
At Any Time 


When you need a trust repre- 
sentative in Alabama, we would 
deem it a pleasure to be of service 


| 
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“The Council shall. be advisory in character and 
shall have no power to bind its members to any action 
or conclusion that is not provided for in this instru- 
ment.”’ 

“The membership of this Council shall consist of 
officials of trust companies and national banks main- 
taining trust departments, and life underwriters con- 
nected with life insurance general agencies or branch 
offices and approved by their general agent or man- 
ager***, Officials of organizations collateral to the life 
insurance and corporate fiduciary businesses may be- 
come members by approval of the Executive Com- 
mittee.”’ 

“All powers necessary for the government of the 
Council shall be vested in an Executive Committee 
composed of six members***” (three from each group) 
“in addition to the officers of the Council, who shall 
be ex-officio members of the Executive Committee.***”’ 

“All of the officers shall be selected by the vote of 
a majority of the members of the Council present***” 

“Any member may in writing addressed to the 
secretary request the committee to bring up for dis- 
cussion at any meeting, except the annual meeting, 
any matter in which he may be interested.” 

“The expenses of the Council, except the cost of 
dinners, shall be provided for by annual dues of $5.00 
for each member.” 

‘“‘No member of this association shall use his mem- 
bership in said association in any form of advertise- 
ment or sclicitation of business.” 


New Officers and Committees of 


Corporate Fiduciary Ass’ns 


At annual meetings of Corporate Fidu- 
ciary Associations recently held the. follow- 
ing officers have been elected for the ensuing 
year and committees have been elected or 
appointed. 

ARIZONA 


The Corporate Fiduciaries Association of 


Phoenix 
At the annual meeting held May 29 the 
following officers were elected for the com- 
ing year: President, George J. Kunze, as- 
sistant trust officer, The Phoenix Savings 
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Bank and Trust Co.; vice-president, Robert 
A. Becker, assistant trust officer, The First 
National Bank of Arizona; secretary-treas- 
urer, Albert L. Clark, assistant trust officer, 
Phoenix Title and Trust Company; execu- 
tive committee, Robert D. Walker, trust 
officer, The Phoenix Savings Bank and Trust 
Company, term three years; C. E. Van Ness, 
president, Arizona Title Guarantee and 
Trust Company, term one year; Herbert S. 
Fletcher, assistant trust officer, The Valley 
Bank and Trust Company, hold-over mem- 
ber of executive committee, unexpired term 
two years. 

The speakers at the meeting were: Evan 
S. Stalleup, acting manager of the Arizona 
Branch of Home Owners’ Loan Corporation, 
and Joseph S. Jenckes, Mayor of the City 
of Phoenix and one of the Committee of Six 
provided for by the Declaration of Principles 
recently adopted by The State Bar of Ari- 
- gona and our Association. 


KANSAS 
Trust Division K. B. A. 


Officers elected at the annual meeting 
held May 17-18 are as follows: President, 
A. L. Wood, First National Bank, Wichita; 
vice-president, L. W. Willis, United Trust 
Company, Abilene; secretary-treasurer, W. 


Max Harris, Commercial National Bank & 
Trust Co., Emporia. 


OKLAHOMA 


Oklahoma Trust Companies Association 
officers elected May 8: President, Roy M. 
Huff, trust officer, First National Bank & 
Trust Company, Tulsa; first vice-president, 
J. W. Hockman, trust officer, First National 
Bank & Trust Company, Muskogee; second 
vice-president, Don McBirney, vice-presi- 
dent, National Bank of Commerce, Tulsa; 
treasurer, R. C. Millan, Tulsa; secretary, 
Eugene P. Gum, Oklahoma City. Executive 
Board: One year, J. W. Hockman, Musko- 
gee; two years, A. N. Murphy, Oklahoma 
City; three years, Geo. G. Watson, Bartles- 
ville; three years, R. E. Leavitt, Shawnee. 


PENNSYLVANIA 


Trust Company Section, Pa. B. A. 

At the fortieth annual convention held 
May 23-25, the following officers were 
elected: Asher Seip, chairman, Lafayette 
Trust Company, Easton; John G. Reading, 
vice-chairman, West Branch Trust Com- 
pany, Williamsport; J. A. G. Campbell, 
treasurer, Delaware County Trust Com- 
pany, Chester; Robert U. Frey, secretary, 
Pennsylvania Company for Insurance on 
Lives and Granting Annuities, Philadelphia. 
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Executive Committee: Edgar W. Freeman, 
Corn Exchange National Bank and Trust 
Company, Philadelphia; William S. Blake- 
ley, Jr., Chester Cambridge Bank and Trust 
Company, Chester; J. Justus Orr, Easton 
Trust Company, Easton; Charles A. 
Schreyer, West Branch Trust Company, 
Williamsport; W. Grant Rauch, Common- 
wealth Trust Company, Harrisburg; W. E. 
Brown, Clearfield Trust Company, Clear- 
field; John H. Evans, McDowell National 
Bank, Sharon; George E. Burgwin, Jr., 
vice-president, Fidelity Trust Company, 
Pittsburgh. 


TENNESSEE 


Fiduciary Section T. B. A. 

At the annual meeting held May 23, the 
following officers were elected for the en- 
suing year: President, Troy Beatty, vice- 
president and trust officer, First National 
Bank, Memphis; vice-president, Sylvane 
Freed, president, Bank of Trenton and Trust 
Co., Trenton; secretary, H. G. Huddleston, 
secretary, Tennessee Bankers Association, 
Nashville. 


WASHINGTON 


Seattle Association of Trust Men 

R. W. Sprague, vice-president and trust 
officer, The National Bank of Commerce of 
Seattle, under date of May 24, advises that 
a recent meeting of the association the fol- 
lowing officers and directors were elected 
for the coming association year: R. A. 
Sawyer, assistant trust officer of The Na- 
tional Bank of Commerce of Seattle, Seattle, 
president; M. W. McCarty, trust officer of 
The National Bank of Tacoma, Tacoma, 
vice-president; D. M. Cannon of The First 
National Bank of Seattle, secretary-treas- 
urer; A. V. Godsave, vice-president and 
trust officer of The Pacific National Bank 
of Seattle, director; J. C. Glass, assistant 
manager, Bank of California, N. A., Seattle, 
director. 

For a number of years back the associa- 
tion has held its May meeting as a guest 
of the trust men in Tacoma. 


WEST VIRGINIA 


The Fiduciary Society of W. Va. B. A. 

President, R. E. Bowie, vice-president and 
trust officer, Security Trust Company, 
Wheeling; vice-president, George F. Fred- 


‘erick, vice-president and trust officer, Union 


Trust & Deposit Company, Parkersburg; 
secretary and treasurer, J. B. Derwacter, 
assistant cashier and assistant trust officer, 
First Huntington National Bank, Hunting- 
ton. 





CORPORATE TRUSTEESHIP IN FLORIDA 


After Ten Years of Adversity, Trust Institutions of That State Look Ahead 


With Confidence to an Increasing Volume of Business 


FONTAINE LE MAISTRE 
Assistant Trust Officer, The Barnett National Bank, Jacksonville, Fla. 


who is educated in the school of 

hard knocks and learns to shift for 
himself in making his way in this world 
against adverse conditions generally 
grows into healthy manhood, keenly alert, 
aggressive, and self-sufficient. 

Corporate trusteeship in Florida may 
well be likened to this child of adversity. 
It is a child, for as it is constituted to- 
day it has been in existence only about 
ten years; it is a child of adversity, for 
during those ten years it has encoun- 
tered at least two major economic crises 
which were, to say the least, adverse to 
its growth and well being. 

It was not until about 1923 that some 
of the larger and more conservative na- 
tional banks located in the larger finan- 
cial centers of the State sensed the wis- 
dom and necessity of their providing a 
well-managed fiduciary department for 
the use of their customers. Prior to that 
time the majority of those banks in 
Florida which were authorized and em- 
powered to render a fiduciary service 
were small State institutions which had 
experienced a mushroom-like growth in 
all parts of the State. Very little effort 
was made on their part to develop trust 
business; nor did they encourage it, for 
these banks were run by men who were 
primarily interested in commercial bank- 
ing and who had enjoyed little or no ex- 
perience in trust administration. They 
failed to realize its potential value to 
their institutions. 


I: has often been said that a child 


Cautious Policies Adopted 


After a few of the larger national 
banks received their trust powers from 
the Federal Reserve Board, these banks 
carried on for sometime a fairly active 
solicitation of trust business. Fortunate- 
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ly, however, they did not obligate them- 
selves to carry much overhead in their 
administrative departments; consequent- 
ly, in most instances, the trust depart- 
ments showed earnings from the very 
first year of their existence. The policy 
of expanding overhead only as increased 
business necessitated it proved to be a 
wise course, for the development of trust 
business in Florida had scarcely gotten 
under way before the real estate boom 
of 1925 swept everything before it. In 
those hectic days even the most conserva- 
tive investors were tempted to speculate 
in inflated property values. The individ- 
ual gave little or no consideration to 
the preservation of his accumulated 
gains, but was primarily interested in 
fostering new and bigger real estate 
schemes. Under such conditions it is not 
surprising that Florida’s corporate trus- 
tees were not able to expand their vol- 
ume of trust business very rapidly or to 
any remarkable extent. 

The state of mind exhibited by inves- 
tors in Florida during the years of the 
so-called real estate “boom” was later 
to find its parallel in that exhibited by 
the investors and speculators involved in 
the stock market gyrations of 1928 and 
1929. However, while the salvage from 
the 1929 crash consisted principally of 
cash and marketable securities, the 
salvage from Florida’s 1926 crash con- 
sisted almost solely of unimproved real 
estate which, although readily market- 
able one day, was the next day a very, 
very frigid investment. To the dismay of 
Florida investors, many of whose estates 
had been seriously depleted by the col- 
lapse of real estate prices in 1926 and 
who were fortunate enough to liquidate 
their salvage, received an additional set- 
back to their financial hopes with the 
collapse of security prices in 1929 and 
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the subsequent years of business depres- 
sion. 

But these days were not alone trying 
to the individual—the banks themselves 
were having many worried moments. It 
is no wonder that they forsook the de- 
velopment of their trust business for the 
more immediately important job of keep- 
ing the banks open for business. Even 
so, the majority of the small scattered 
State banks found the going too difficult 
and were forced to close between 1926 
and 1930. 


Public Confidence Not Shaken 


The effect of this epidemic of bank 
closings on trust business was mainly to 
centralize all fiduciary activities in the 
larger institutions. As the amount of 
trust business in the closed banks was 
relatively small, their closing did not 
serve to shake public confidence in cor- 
porate trusteeship. Generally speaking, 
the larger national banks in which most 
of the trust business in the State was 
handled came through these trying days 
in such good condition that when the 
general banking moratorium was an- 
nounced by the President in March, 1933, 
Florida was one of the last States to 
close its banking houses and one of the 
first to qualify to reopen them. In spite 
of these long years of local and nation- 
wide depression, the trust business car- 
ried on by the larger and older banks 
in Florida has shown a steady and 
consistent growth. Today the trust de- 
partments in these national banks are 
important contributors to the earnings 
of their respective institutions. 


Public sentiment during the past year 
has revived faith in Florida’s more con- 
servative banks. The increase in business 
which the state has enjoyed as a result 
of the Administration’s policies in Wash- 
ington, together with the best tourist 
season Florida has ever known, has re- 
newed in the individual his sense of busi- 
ness proportion which in turn has livened 
his interest in planning a conservative 
investment policy for himself and his 
family. The pendulum which had swung 
from the extreme of hope in 1925 to the 
extreme of despair in 1933 is now rap- 
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idly approaching the mean. Thoughtful 
citizens are commencing to give serious 
attention to plans for safeguarding their 
remaining possessions from the ravages 
of future speculative sentiment. This has 
been directly reflected in the increased 
interest in corporate trusteeship evi- 
denced by the public during the past 
year. 


Florida’s year-round residents are, of 
course, the main contributors to the trust 
business conducted by corporate trustees; 
nevertheless Florida’s winter visitors, 
presently resident in other States, are 
fast becoming acquainted with the ad- 
vantageous estate savings which may be 
effected by their adopting Florida as their 
State of residence, and they, too, are 
appealing to Florida’s corporate trustees 
for advice and help. With the number of 
financially responsible visitors who are 
adopting Florida as their State of resi- 
dence increasing year by year, with Flor- 
ida’s agricultural activities experiencing 
a rapid development, and with Florida’s 
industries showing a somewhat slower, 
but nevertheless. definite improvement, 
corporate trusteeship has benefited and 
it also is showing a reasonable growth 
in volume. 


The “child of adversity” has been 
through the school of hard knocks during 
the past ten years and by reason of the 
experience gained is ready and able to 
stand with head high among those who 
were reared under more fortunate cir- 
cumstances. The abnormal conditions 
which corporate trusteeship has been 
forced to face in Florida has served to 
make its growth somewhat slower there 
than in some other sections of the coun- 
try, but it has also served to make its 
progress more conservative and more 
permanent. The pitfalls attendant upon a 
too rapid expansion have been conspicu- 
ously absent. Florida’s trust business is 
in a healthy condition and is generally 
being conducted along sound, conserva- 
tive lines. The foundation has been laid. 
Florida looks ahead with confidence to 
an increasing volume of business to be 
administered by its corporate trustee. 
The child has entered its second decade 
keenly alert, aggressive, and self-suffi- 
cient. 
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Davisson Optimistic and Proud 
of Fiduciaries’ Record 


Optimism was the keynote of W. H. 
Davisson’s address, June 8, as president of 
the Fiduciary Society of the West Virginia 
Bankers Association. Mr. Davisson is trust 
officer of the Union National Bank, Clarks- 
burg, W. Va. 

After citing the growth of individual 
trusts in national banks in 1933 as compared 
with 1932, and the recent increase in new 
life insurance written, Mr. Davisson quoted 
figures prepared by Towner Phelan of St. 
Louis, based on income tax returns of in- 
dividuals and fiduciaries for the five-year 
period, 1925-1929, showing that the 1931 
decline of individual incomes for 1931 was 
39 per cent. as compared with the five-year 
average, and for fiduciaries a decline of 13% 
per cent. 

“Of course this comparison would not be 
fair,” Mr. Davisson said, “for the reason 
that the individual return would show sal- 
ary or business income, and the decline from 
these sources would be very great. So Mr. 
Phelan made a comparison of the decline 
in investment income of all individuals re- 
porting for 1931, as compared with the 
average of the same five years. For this 
comparison he took the following govern- 
mental classifications of income as repre- 
senting income, rents and royalties, interest 
on government obligations not wholly exempt 
from tax; dividends on stock of domestic 
corporations; and interest and other in- 
come. The decline in 1931 income as com- 
pared with the five-year average was 31 
per cent. as compared to the fiduciaries 13% 
per cent. This shows conclusively that trust 
institutions have measured up to a high 
standard in the way of protecting funds 
entrusted to their care and management.” 


Financial Advertisers Election 


New officers of the Financial Advertisers 
Associaton of New England have been elect- 
ed as follows: President, Roy H. Booth, Jr., 
of the National Shawmut Bank; Vice Presi- 
dents, Rex T. Crandall, Webster & Atlas 
Bank; Stanley E. Clark, Estabrook & Co.; 
Edward F. Messinger, Merchants National 
Bank; Secretary, Henry I. Hewitt, J. & W. 
Seligman & Co.; Treasurer, Lindley S. Bond, 
Home Savings Bank. Directors were re- 
elected with the addition of Ralph M. East- 
man, and include: Charles W. Earle, L. W. 
Munro, Mark A. Hanna, Frank L. Torney, 
John H. Wells, Gilbert E. Woods, Joseph 
F. Moriarity and Geo. Wilshire. 


“Replying to yours of 
THIS instant”—not thé 2nd 
instant or the 10th instant, but 
this instant. By telephone your 
reply can be instantaneous—an 
immediate flash of personaiities, 
a swift interchange of ideas. You 
need never be out of the mind 
of relatives, friends or business 
associates simply because you 


are out of sight. 
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The First National 
Bank of Chicago 


Qualified in Strength, Size, 
Experience and Prestige to 
serve in the most responsi- 
ble corporate trust capacities: 
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MINIMIZING FEDERAL ESTATE TAXES IN DRAFTING 
WILLS AND TRUSTS 


JOHN D. WRIGHT 
Of The Equitable Trust Compary, Baltimore, Md. Lecturer in Corporation Finance, University of Baltimore. 


I. Introduction 


T has often been said that there are 

only two certain things in this world 

—death and taxation. At this par- 
ticular time, however, we might add an- 
other certainty—that taxes are rising. 
Under the New Deal Plan of our Govern- 
ment, additional revenue will have to be 
raised by additional taxes, and under 
the present philosophy of this Govern- 
ment, the burden will be placed on the 
rich man rather than on the poor man. 
That the “soak the rich” group in Con- 
gress is a dominant factor is shown by 
the Revenue Act of 1934. Thus, with the 
trend of taxation steadily upward, it is 
even more important now, than before, 
for the man of property to minimize 
taxes. 

Many questions arise in the prepara- 
tion of Wills and Trust Agreements as 
to the taxability of the various provi- 
sions under the Federal Estate Tax. By 
using the maximum exemptions allowed 
under the tax statute and by using the 
Treasury rulings and Court decisions, a 
draftsman is able to avoid needless and 
excessive taxes for his client. This is 
not tax evasion in any sense of the word, 
but is merely a legitimate and intelligent 
use of the tools which the Courts offer. 


II. History and Nature of the Tax 


The Federal Estate Tax was first im- 
posed by Congress by the Act of Sep- 
tember 8, 1916. Since that time, it has 
been an integral part of the Federal 
Fiscal Scheme and has yielded over one 
billion dollars in revenue. 


The provisions of the Act in effect at 
present are found in the Revenue Act of 
1926, as amended by the Revenue Acts 
of 1928, 1932 and 1934. 


The Federal Estate Tax is an estate 
tax as distinguished from the usual In- 
heritance Tax. That is, the Federal 
Estate Tax is imposed upon the estate 
as an entirety, and is based upon the 
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taxation of the transfer of the estate, 
while the Inheritance Tax is based on 
the amount which any particular bene- 
ficiary inherits. Thus, the Federal Estate 
Tax is based upon the value of the estate 
at the time of the decedent’s death, while 
the Inheritance Tax is based on the value 
of the estate at the time the inheritance 
is received. That this method of valua- 
tion of the estate tax may be detrimental 
to an estate was shown by the estate 
of George F. Baker who died in May, 
1931, leaving securities valued at about 
$75,000,000. The Federal Estate Tax was 
$13,000,000, and the value of the securi- 
ties in May, 1934, was $45,000,000. If 
the present rate had been in effect at 
the time of his death, the tax would have 
been $43,000,000. 

The Act which originated the Federal 
Estate Tax was held constitutional in the 
case of the New York Trust Company 
vs. Eisner, 256, U. S. 345. 


The Act is not a property tax nor a 
direct tax, but is based on a transfer of 
the property. 

Under the Revenue Act of 1926, an 
individual was allowed an exemption of 
$100,000 for his general estate, plus an 
additional exemption of $40,000, if he 
had that much or more insurance payable 
to a named beneficiary. The Act of 1932 
reduced this general exemption from 
$100,000 to $50,000, which is the exemp- 
tion under the present law. The 1926 Act 
allowed the decedent’s estate to deduct 
from the Federal Estate Tax amounts up 
to 80% of the tax paid on account of 
State Inheritance Taxes. The 1932 Act, 
in addition to raising the rates of the 
tax, provided that this 80% deduction 
would not be allowed for the additional 
1932 rate. The Revenue Act of 1934, 
signed by the President on May 10, 
again raised the rates, so that the maxi- 
mum tax is now 60%, instead of 45%. 

The Act seeks to tax all transfers of 
property upon death, including transfers 
by Will or Intestate Laws; of an interest 
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in a joint estate, or an estate by the 
entirety; upon the exercise of a general 
power of appointment, of an interest of 
which the decedent had made a transfer, 
by trust or otherwise, where the enjoy- 
ment was subject, at his death, to any 
change through the exercise of a power 
to alter, amend or revoke, or where the 
decedent relinquished such power in con- 
templation of death, where the transfer 
is made in contemplation of death, or 
intended to take effect in possession or 
enjoyment at or after death, or under 
which the decedent has reserved any 
income or the right to designate the per- 
son who shall enjoy the income; and of 
all life insurance payable to the estate 
and all life insurance over $40,000 re- 
ceivable by all other beneficaries as in- 
surance under policies taken out by the 
decedent upon his own life where he has 
reserved the incidents of ownership. 

Transfers which would be taxable 
under these rules are exempt if the 
transfer is for public, religious, chari- 
table, literary, scientific or educational 
purposes. 


The Federal Gift Tax 


To prevent persons of wealth from 
giving away their property upon their 
deathbeds to evade the Federal Estate 
Tax, the Revenue Act of 1932 provided 
for a Gift Tax which seeks to tax all 
gifts over certain exemptions. The first 
$5,000 of a gift to any person in any 
calendar year is exempt, if the gift is 
not of a future interest. In addition, an 
individual has a specific exemption of 
$50,000 during his lifetime. 

Because of this Gift Tax, it is essen- 
tial that the draftsman consider whether 
any irrevocable trust will make the donor 
immediately subject to Gift Tax. As the 
Gift Tax rates are approximately three- 
quarters of the Federal Estate Tax rates, 
some advantage is derived by paying 
Gift Tax now, rather than Federal Estate 
Tax upon the property at the time of the 
decedent’s death. This is particularly 
true under the Revenue Act of 1934, 
because the increased Gift Taxes do not 
take effect until the calendar year, 1935, 
while the Federal Estate Tax rate in- 
creases take effect immediately. An irre- 
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vocable trust makes an immediate gift 
and is subject to Gift Tax, as well as 
placing a life insurance policy under an 
irrevocable Life Insurance Trust. A sub- 
stantial advantage is derived from the 
irrevocable Life Insurance Trust, how- 
ever, as the cash surrender value of the 
policies will be regarded as a gift rather 
than the face amount and large amounts 
of insurance can be placed in such a trust 
without exceeding the $50,000 exemp- 
tion for cash surrender value. 

Inasmuch as a donor can give $5,000 
in any one year to each of any number 
of persons, it is sometimes advantageous 
to set up separate trusts, whereby an 
additional $5,000 of property can be 
deposited in each calendar year for each 
person. 

The Gift Tax is effective to all gifts 
made after June 7, 1932. The tax is 
cumulative. 


Contemplation of Death 


Because of the fact that the Act taxes 
all transfers, whether absolute or in 
trust, made in contemplation of death, 
it is important to consider in the follow- 
ing methods of minimizing the tax that 
the transfer be not in contemplation of 
death. The rule that any transfer of a 
material part of a man’s property in the 
nature of a final disposition or distribu- 
tion made by him within two years prior 
to his death, without such consideration, 
was, unless shown to the contrary, 
deemed to have been made in contempla- 
tion. of death, was recently overthrown 
in the Supreme Court case of the United 
States vs. Wells, 283, U. S. 102, in which 
case the jury was asked to decide from 
the facts the grantor’s motive in making 
the trust. Therefore, the present rules 
seem to be that it is a matter of fact 
as to whether the trust was made in 
contemplation of death or not, rather 
than based upon any arbitrary time. The 
latest Board of Tax Appeals decision on 
this matter is in the case of Sharp et al 
vs. Exrs. BTA Dec. 8534, where it was 
held that a transfer in trust made the 
day before death, at the same time the 
decedent’s will was executed, when he 
was apparently in good health, was not 
in contemplation of death. 
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III. Minimizing the Tax in Drafting Living 
Trusts 


Since every man gets an exemption of 
$50,000 upon death under the Federal 
Estate Tax, the following trust plans are 
applicable to the estate over $50,000. 
And in order to decide how the tax can 
best be saved in drafting Living Trusts, 
it will perhaps be best to consider what 
makes a Living Trust taxable. The Act 
states that all transfers, whether abso- 
lute or in trust, are taxable if made in 
contemplation of death or intended to 
take effect in possession or enjoyment at 
or after death, or under which the 
decedent, alone or in conjunction with 
any person, has reserved the right to 
alter, amend or revoke the transfer, or 
under which the decedent has reserved 
any income. Thus, all revocable trusts 
will be taxable because in these trusts 
the decedent retains the right to desig- 
nate the persons who shall possess or en- 
joy the property, and also retains the 
right to revoke the trust. . 


If revocable trusts are taxable, are 
irrevocable trusts also taxable? This 
depends upon the way in which the trust 
is drawn. In the case of May vs. Heiner, 
281 U. S. 238, it was held that if the 
trust was created before March 3, 1931, 
and the donor reserved to himself the 
income from the property for life, or a 
life estate in real property, the transfer 
is not taxable, but if the trust was creat- 
ed after March 3, 1931, the trust prop- 
erty is taxable. In the case of McCor- 
mick vs. Burnet (1931, 283 U. S. 784), 
it was held that if the donor of that 
irrevocable trust has provided that he 
shall be paid a portion of the income 
from the trust, in the event that his per- 
sonal income from other sources falls 
below a certain sum, the transfer would 
be taxable as a reservation of income. 
This case further held that if a donor has 
a right to direct the distribution of the 
trust income, that is the right to desig- 
nate the persons who should enjoy the 
property or the income, the trust would 
be taxable if created after March 3, 1931. 
In the case of Reinecke vs. Northern 
Trust Company, 1929, 278 U. S. 339, it 
was held that if the income from the 
trust was paid to a life tenant other than 
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the donor, and that at the donor’s death 
the remainder distributed as provided in 
the trust agreement, the trust would not 
be taxable. 

In Shukert vs. Allen (1927) 273, U.S. 
545, it was held that where the trust 
accumulated income for a period of years 
during the life of the donor for bene- 
ficiaries other than the donor, the trust 
was not taxable. In the Estate of Thomas 
B. Scott, 27 B. T. A. 1224, it was held 
that where the grantor reserved the right. 
in an irrevocable trust to dispose of the 
remainder interest in the trust after the 
life beneficiary’s death, by will, the re- 
mainder interest was taxable in the 
decedent’s estate. Whether a trust is 
taxable if there is a reversionary interest 
in the corpus has aroused considerable 
discussion. As in the case of May vs. 
Heiner, such a trust was not taxable, 
while in the case of Klein vs. U. S., 283 
U. S. 231, such a trust was taxable. 

Judge Chestnut, in the case of Safe 
Deposit & Trust Company, Executor, vs. 
Galon L. Tait (Daily Record, May 15, 
1934), gave a very illuminating opinion, 
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in which he differentiated these cases by 
the fact that in May vs. Heiner, the 
grantor reserved a possible life estate in 
the property, but no interest in the 
corpus, while in the Klein case, the 
grantor reserved a possible interest in 
the fee. Therefore, it would seem, and 
it is borne out in Judge Chestnut’s de- 
cision, that the transfer would not be 
taxable where the grantor has reserved 
no interest in the corpus. 


Can a donor reserve to himself the 
powers of management of a trust? Yes, 
in the case of Reinecke vs. Northern 
Trust Company, 1929, 278 U. S. 339, it 
was held that a donor could reserve to 
himself powers of management over the 
trust, including such powers as the right 
to supervise the investment of the trust 
funds, the power to vote the stock held 
by the trustee, the right to control leases, 
and to appoint successor trustees, with- 
out making the trust taxable. It was fur- 
ther held in the case of Estate of Dun- 
ham, 26 B. T. A. 286, that where the 
trustee had to obtain a written assent of 
the grantor to any change of capital of 
the trust from real property to personal 
property, and to obtain the donor’s ap- 
proval before selling securities, the trust 
was not subject to taxation. 


Can a trust be drawn so that it is free 
from Federal Estate Tax and yet revoc- 
able under conditions by the donor. Yes, 
if the donor has this right of revocation, 
in conjunction with some person having 
an adverse interest in the trust. In the 
case of White vs. Erskine, 1921, 47 Fed. 
2nd, 1014, the Court held that the trust 
-was not taxable where the grantor re- 
served the right to revoke, in conjunction 
with an adverse interest. In this particu- 
lar case, it was held that a trustee was 
an adverse interest. Since that time, the 
case has been overruled because of the 
fact that the trustee was actually not an 
adverse interest, but the rule still holds 
that where there is an adverse interest 
(such as a beneficiary), the trust is not 
taxable. Several recent Board of Tax 
Appeals decisions have borne out this 
theory, such as Stevens, B. T. A., Dec. 
8338, where the trust property was not 
taxable, where the power of revocation 
in the grantor was conditioned on the 
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consent of all the beneficiaries, and City 
Bank Farmers Trust Company, Trustee, 
B. T. A. Dec. 8427, where the husband 
was the beneficiary and his consent was 
required to revoke the trust, and it was 
held that the trust was not a part of the 
gross estate of the decedent. Therefore, 
if the draftsman will provide for a power 
of revocation only with the consent of an 
adverse interest or interests, the trust 
will not be taxable, yet will give the 
grantor an opportunity to get back the 
trust property under certain conditions. 
In drafting this type of trust, it is well 
to limit the adverse interest to those 
adult persons having such an interest 
from time to time. 


IV. Minimizing Taxes in Drafting Testa- 
mentary Trusts 


If a man does not choose to make a 
Living Trust, but prefers to pass his 
property by his will at the time of his 
death, the property will be subject to tax, 
upon his death. But the will can be so 
drawn that after his death the bene- 
ficiaries will not be subject to any more 
Federal Estate Tax. If the trust gives 
the beneficiary the right to a general 
power of appointment, it is taxable. But 
it can be drawn so as to give the bene- 
ficiary a power of appointment and be 
not taxable. The statute says that where 
property passes under a general power 
of appointment, it is taxable (Revenue 
Act of 1926, PP 302-F and Article 24, 
Reg. 70). But it has been held that 
property passing under a power of ap- 
pointment is taxable only if ‘(1) the 
power is a general power, and (2) the 
power was exercised. If either of these 
two conditions is lacking, the property 
subject to the power of appointment is 
not taxable for Federal Estate purposes. 
Therefore, if under a trust, as it is 
presently drawn, the person has a power 
of appointment and the trust says that 
if he or she does not use that power of 
appointment, it goes to the same persons 
whom he or she would appoint, it would 
be obviously better not to exercise such 
power. 

Where a special power of appointment 
is given, it is possible to save the tax. 
In Maryland, it has been decided that the 
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value of appointed property was not part 
of the decedent’s estate, inasmuch as he 
or she did not have a general power of 
appointment under the Maryland law 
where the deed of trust creating the 
power specified that it should be exer- 
cised by will, which power under Mary- 
land law does not confer upon the donee 
of the power the right to exercise the 
same in favor of his own creditors 
(Leser, extrx. vs. Burnet C. C. A.—46 
Fed. 2nd 756). 

If the power is conditional, it also 
saves the tax. Thus, in the case of Fidel- 
ity Trust Company vs. McCaughn 1 Fed. 
2nd 987, it was held that where the power 
was subject to a certain condition, the 
estate was not subject to tax. It is often 
wise in granting this power to allow the 
beneficiary to appoint to his or her spouse 
and/or children, in which case, it would 
be a special power and not subject to tax. 
It is more than probable that the testator 
would prefer the beneficiary to appoint 
to these particular classes of persons in 
any event, so the special power of ap- 
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New York Escrows 


If you have any documents pertaining to New York real 
estate to be placed in escrow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 


For over fifty years, we have been closing real estate 
contracts for our clients and have acquired the necessary 
experience to solve the various difficulties that ofttimes arise 
in connection with real estate. 
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pointment does not detract from the value 
of the trust. 

Another manner of saving the Federal 
Estate Tax in drafting wills is to make 
sure that bequests to public, charitable 
and religious institutions are uncondi- 
tional. The Supreme Court has held that 
a conditional bequest to charity, the 
actual present value of which cannot be 
determined from any known date, is not 
deductible. (Humes vs. U. S. 276, U. S. 
487, 48 SC 3, 47.) It is therefore essen- 
tial to make the bequests to charity un- 
conditional. If a person is given a life 
estate, and the principal to a charitable 
organization, upon his death, the present 
value of the principal is deductible from 
the gross estate. (Ickelheimer vs. Com- 
missioner 14 B. T. A. 1317.) 

Therefore, it is just as important to 
make charitable bequests unconditional, 
as it is to make the beneficiaries’ power 
of appointment a limited one. 

Where property is held in trust for 
several lives, considerable saving can be 
effected because of the fact that under 
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the above conditions, the property is 

taxable only upon the testator’s death 

and not upon the death of the various 
beneficiaries. 

V. Saving the Tax in Drafting Life Insurance 

Trusts 

Life insurance trusts can be funded 
or unfunded. By a funded trust, it is 
meant where property is left with the 
trustee and the income therefrom used 
to pay the premiums on the insurance 
policies. Thus, there are two trusts—one, 
the Life Insurance Trust, and the other 
the Living Trust, from which the in- 
come is derived. As to the funded part 
of the trust (the Living Trust) the 
same rules as to taxability under the 
Federal Estate Tax will apply as those 
outlined in Part III. As to the Life In- 
surance Trust, the trust will be taxable 
or not, depending upon certain rules 
which are applicable to insurance. 

The Estate Tax law provides that there 
shall be included in the gross estate of a 
decedent, insurance taken out by him- 
self upon his own life as follows: 

(a) All insurance receivable by or for 
the benefit of the estate. 

(b) All other insurance to the extent 
that it exceeds in the aggregate 
$40,000. 

Therefore, it is well to make at least 
$40,000 of insurance payable to a named 
beneficiary, because this will secure the 
$40,000 exemption, while if this $40,000 
is made payable to the estate, such ex- 
emption will not be secured. 

Whether or not insurance over $40,000 
is taxable depends upon whether or not 
the insured retains the legal incidents 
of ownership in his policies. 





By legal incidents of ownership, we 
mean the power to change the benefici- 
ary; to surrender or cancel the policies; 
to assign them; to revoke an assignment 
of them; to pledge them for loans or to 
dispose otherwise of them and their pro- 
ceeds for his own benefit. (Reg. 70, Art. 
27, amended by TC 4331.) 


Can a Life Insurance Trust be drafted 
so as to be free from tax? Yes, if the 
policies are absolutely assigned to the 
trustee under a Living Trust, the same 
rules will apply as outlined in Part III. 
The insurance policies can also be made 
payable to the trustee, and the tax saved 
by means of the irrevocable beneficiary 
designation, but the insured cannot have 
any rights to the cash surrender or loan 
values of the policies. In one of the most 
recent cases, the case of Levy vs. Com- 
missioner, 1933, 65 F, 2nd 412, it was 
held that where the decedent had the 
right to change of beneficiary, the poli- 
cies were taxable, but where he did not 
reserve the right to the change of bene- 
ficiary and where he needed the consent 
of the beneficiary to secure loans, the 
proceeds were not taxable. Several recent 
cases have reaffirmed this theory that if 
the insured needs the consent of the 
beneficiary in order to secure the cash 
and loan values, the insurance is not 
taxable. This is along the same lines as 
the theory under Living Trusts, whereby 
if the donor needs the consent of an 
adverse interest, the trust is not tax- 
able. In the case of Ballard vs. Helburn, 
1933, U. S. Dist. Court of Kentucky, No. 
1206, it was held that where the insured 
irrevocably names a beneficiary, if liv- 
ing, a second beneficiary if the first is 
not alive, and provided that the insur- 
ance should be payable to his estate if 
neither of the named beneficiaries were 
alive at his death, the insurance was not 
taxable. 


Therefore, it would seem that if the 
policies are assignable to the trustee 
under a Living Trust whereby the in- 
sured gives up all rights to the insur- 
ance, except with the consent of an ad- 
verse beneficiary, or where the insurance 
is made payable to a trustee, and the 
insured does not have the right to change 
the beneficiary, or to the legal incidents 
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of ownership of a policy, except with the 
consent of an adverse interest, the Fed- 
eral Estate Tax can be saved. Due to the 
fact that large amounts of insurance can 
be transferred to a benficiary under a 
nominal Gift Tax because of the smaller 
cash surrender value than the proceeds 
value, this is probably the most popular 
method of tax saving. 

All of the rules as to power of appoint- 
ment, and as to revocability of the trust 
after the insured’s death as it affects 
taxation, are the same with life insur- 
ance trusts as with living trusts and 
testamentary trusts outlined in Parts III 
and IV. 


Example of Tax Saving 


Mr. X had $1,000,000 in life insur- 
ance, with a cash surrender value of 
$90,000, and an annual premium of 
$29,000. In order to pass this insurance 
to his grandchildren in the manner he 
desired, the insurance would have taken 
a shrinkage of $378,000, or $252,000, 
depending upon whether he predeceased 
his wife or survived her. 

It would have been impossible to have 
made an irrevocable trust with all of this 
insurance without making it subject to 
Gift Tax because of the $90,000 cash 
surrender value, $40,000 over his exemp- 


tion. But in examining the insurance, it 
was found that due to the fact that some 
policies had been taken out at different 
times than others, the insurance could be 
divided into two groups—one group with 
a high cash surrender value, and the 
other group with a small cash surrender 
value. In the group with small cash sur- 
render value, it was found that $700,000 
of insurance with a cash surrender value 
of $46,000, and an annual premium of 
$21,000 could be placed in an irrevocable 
trust without making the cash surrender 
value subject to Gift Tax. The other 
$300,000 of insurance with a cash sur- 
render value of $44,000 and an annual 
premium of $8,000, was placed in a re- 
vocable trust, not subject to Gift Tax. 
As to the insurance premiums on the 
$700,000 policies, there are three of his 
children as beneficiaries under the irre- 
vocable trust, so that he gets a $15,000 
annual exemption in gifts to them. The 
other $6,000 in premiums on these poli- 
cies will be paid from income from prop- 
erty now in the hands of his children, so 
the premiums will not be subject to Gift 
Tax. 

This trust plan showed him a savings 
of $353,000, or $250,500, depending upon 
whether he predeceases his wife or sur- 
vives her. 


FEDERAL ESTATE TAX 
Under Revenue Act of 1934 


Net Amount Amount Rate of tax 1934 1932 1926 
Estate Taxable of Block on Block Total Tax Total Tax Total Tax 
$ 60,000 $ 10,000 $ 10,000 1% $ 100 $ 100 none 
70,000 20,000 10,000 2% 300 300 none 
80,000 30,000 10,000 3% 600 600 none 
90,000 40,000 10,000 4% 1,000 1,000 none 
100,000 50,000 10,000 5% 1,500 1,500 none 
120,000 70,000 20,000 71% 2,900 2,900 $ 200 
150,000 100,000 30,000 9% 5,600 5,000 500 
250,000 200,000 100,000 12% 17,600 14,000 3,000 
450,000 400,000 200,000 16% 49,600 36,000 10,500 
650,000 600,000 200,000 19% 87,600 62,000 20,000 
850,000 800,000 200,000 22% 131,600 - 92,000 31,500 
1,050,000 1,000,000 200,000 25% 181,600 126,000 45,000 
1,550,000 1,500,000 500,000 28% 321,600 221,000 84,500 
2,050,000 2,000,000 500,000 31% 476,600 326,000 129,000 
2,550,000 2,500,000 500,000 34% 646,600 441,000 178,500 
3,050,000 3,000,000 500,000 387% 831,600 566,000 233,000 
3,550,000 3,500,000 500,000 40% 1,031,600 701,000 292,500 
4,050,000 4,000,000 500,000 43% 1,246,600 846,000 357,000 
4,550,000 4,500,000 500,000 46% 1,476,600 1,001,000 426,500 
5,050,000 5,000,000 500,000 48% 1,716,600 1,166,000 496,000 
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COURT DECISIONS 





Administration of Busby Estate by 
First National Bank of Chicago 
Upheld by Circuit Court—All Ob- 
jections Overruled—Executors Re- 
port Approved — Prayer for Re- 
moval and Surcharge of Bank as 
Executor Denied. 


Circuit Ct. Cook County, Ill., Matter of Estate 
of Leonard A. Busby. Decided June 5, 1934. 


Epitror’s Note: The opinion of the Pro- 
bate Court rendered November 27, 1933, 
which held the fiduciary not liable for 
shrinkage of Busby estate, was given in 
full in the December, 1933, issue of 
TRUST Companies, pages 648-652. 


The opinion of Hon. G. Fred Rush, 
Judge of Circuit Court, follows: 


Mr. Busby died September 9, 1930. His 
estate, aside from the insurance provision 
for his family, consisted of about nine- 
tenths in speculative shares of stock and 
one-tenth in bonds. 


All but $139,000, I think, of the securities 
were pledged as collateral to secure loans 
from brokers and banks. 


Mr. Busby, himself, named the First 
National Bank of Chicago as his executor 
and requested the bank to consult his for- 
mer partner, Harry Weber, in administering 
the estate. 


Mr. Weber acted as the attorney for the 
estate. 


Letters for the executor were issued about 
October 10, 1930. 


Mr. Taylor, the president of the bank, 
was a personal friend of Mr. Busby, and 
together with the regular officers of the 
bank in the trust department, gave his own 
special service and advice in administering 
and liquidating this estate. 


Mr. Taylor obtained a loan of over a half 
million from his own bank in order to free 
the stocks and bonds from where they were 
pledged as collateral for loans at different 
brokers and banks, so that the entire assets 
might not be sold out by some great drop 
in the market. 


By this loan the executor bank staked its 
own money on the faith of the success of 
the liquidation of the Busby estate. 


It was Mr. Taylor’s idea and judgment 
more especially, that in liquidating the 
estate of his friend Busby, he and the 
Officials of the executor bank would pay 
attention to the true intrinsic value of 
stocks and bonds, as well as to the market 


values of the same, in order to conserve 
the estate. 


The bank officials promptly made a care- 
ful list of what stocks and bonds to sell 
before others, and obtained Mrs. Busby’s 
consent to sell, and up to September ist, 
1931, within a year of Mr. Busby’s death, 
sold about three-fourths of the entire 
estate. 

The desperate condition of the estate it- 
self, and the unprecedented depression and 
freakish conditions of the market, with its 
alternate small ups and longer downs in 
prices, forced the estate into insolvency. 


It is true, as Mr. Johnston argues, that if 
the assets had been sold as quickly as the 
executor received letters of administration 
the estate might have cashed in and saved 
a part of the equity, but no one was able 
to suggest such an event—I will say, rather, 
no one suggested such a quick sale, and no 
one was able to judge such an event. 


No one moved the Court or requested the 
executor to throw the estate upon the 
market. 


The bank’s judgment was a considered 
and careful judgment, but in such an un- 
precedented period of deflation of values 
and credits, and in a market of such freak- 
ish ups and downs, their judgment, however 
careful was doomed, as we know it now, to 
be mistaken. 


It would have been better to sell at once, 
we all now know, as a matter of history, 
but is the executor, in fact acting for the 
most part through Mr. Taylor, its president, 
personal friend of Mr. Busby, after using 
his best judgment, and after the bank’s 
using its best judgment, to be found guilty 
of negligence, and to be surcharged with 
some vague sum for not selling at some 
vague point of time, because the evidence 
shows as a matter of history that it would 
have been better to have sold as soon as 
letters were obtained. 

Such a holding by this Court would not 
fit any man’s sense of justice. 

This Court finds that the executor was 
friendly, faithful, competent, and used its 
best judgment in liquidating the estate, 
and is and was not guilty of negligence. 

The objections and each of them are over- 
ruled. 

The executor’s report is approved. 

The prayer for the removal of the execu- 
tor and to surcharge the executor is denied. 
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Constitutional Law — Arkansas Stat- 
ute Exempting Proceeds of Life 
Insurance Policies From Claims of 
Creditors Held Unconstitutional— 
Emergency Legislation — Impair- 
ment of Contracts—Four Justices 
Concur Specially. 


U. S. Sup. Ct.—Worthen Co. et al. vs. Thomas 
. (No. 856) Appeal from the Arkansas Supreme 
Court. Decided May 28, 1934. 


Mr. CHIEF JusTICE HuGHES delivered the 
opinion of the Court. 


Appellee, Mrs. W. D. Thomas, and her 
husband, Ralph Thomas, were engaged in 
business as copartners in Little Rock, 
Arkansas, under the name of Enterprise 
Harness Company. They became indebted 
for the rent of premises leased to the part- 
nership by appellant, W. B. Worthen Com- 
pany, Agent. On August 31, 1932, judgment 
for the amount thus due ($1,200), with in- 
terest, was recovered against both partners. 
Ralph Thomas died on March 5, 1933. 
Thereupon, on March 10, 1933, a writ of 
garnishment was served upon the Missouri 
State Life Insurance Company alleging the 
indebtedness of that Company to Mrs. 
Thomas, in the sum of $5,000, as the bene- 
ficiary of a policy of insurance upon the 
life of Ralph Thomas. The service of the 
writ, under the laws of Arkansas, created 
a lien upon the indebtedness. 

A few days later, on March 16, 1933, the 
Legislature of Arkansas passed an Act— 
Act 102 of the Laws of 1933—>providing as 
follows: 

“All moneys paid or payable to any resi- 
dent of this State as the insured or bene- 
ficiary designated under any insurance 
policy or policies providing for the payment 
of life, sick, accident and/or disability bene- 
fits shall be exempt from liability or seizure 
under judicial process of any court, and 
shall not be subjected to the payment of 
any debt by contract or otherwise by any 
writ, order, judgment, or decree of any 
court, provided, that the validity of any 
sale, assignment, mortgage, pledge or hy- 
pothecation of any policy of insurance or if 
any avails, proceeds or benefits thereof, 
now made, or hereafter made, shall in no 
_, be affected by the provisions of this 

ct.” 

Appellee, on April 5, 1933, filed a motion 
to dismiss the writ of garnishment and for 
the purpose of scheduling the money owing 
to her by the Insurance Company as being 
exempt from seizure under judicial process. 
On April 6, 1933, the Insurance Company 
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answered the garnishment, admitting its 
indebtedness. The Court then ordered the 
payment of $2,000 into its registry as suf- 
ficient to cover appellant’s claim and re- 
leased the garnishee from further liability. 
Appellant responded to the motion to dis- 
miss the garnishment, and to the claim of 
exemption, by insisting that Act 102 of the 
Laws of 1933, if so applied, contravened 
Article I, section 10 of the Constitution of 
the United States by impairing the obliga- 
tion of appellant’s contract. The Court of 
first instance overruling that contention, and 
holding the insurance moneys to be free 
from all judicial process, dismissed the gar- 
nishment and granted the schedule of ex- 
emption. The judgment was affirmed by the 
Supreme Court of the State. 65 S. W. (2d) 
917. The constitutional question was again 
urged by petition for rehearing, which was 
denied. The case comes here on appeal. 


1. There is no question that the State 
Court gave effect to the Act of 1933, and 
we are not concerned with any earlier State 
statute in relation to policies of insurance. 
The debt of the wife herself, as a member 
of a business partnership, is involved. We 
have not been referred to any statute of 
Arkansas, existing prior to the firm’s con- 
tract and to the incurring by appellee of 
the debt in question, which in such a case, 
either by the terms of the statute or by the 
construction of it by the State Court, pre- 
cluded resort to insurance moneys such as 
those in question. The State Court has men- 
tioned none. On the contrary, the State 
Court recognized the greater breadth of the 
Act of 1933, as compared with earlier stat- 
utes, and its controlling operation, and with 
this recognition sustained and applied it. 
“The only question,” said the Court, “for 
determination here is the constitutionality 
of Act 102 of 1933, approved March 16, 
1933.” 


2. The exemption created by the Act of 
1933, as to the avails of life insurance 
policies, is unlimited. There is no limitation 
of amount, however large. Nor is there any 
limitation as to beneficiaries, if they are 
residents of the State. There is no restric- 
tion with respect to particular circum- 
stances or relations. “All moneys paid or 
payable” to any resident of the State “as 
the insured or beneficiary designated” under 
any life insurance policy, are exempted 
“from liability or seizure under judicial 
process” and “shall not be subjected to the 
payment of any debt.” The profits of a busi- 
ness, if invested in life insurance, may thus 
be withdrawn from the pursuit of creditors 
to whatever extent desired. No conditions 








are imposed, save that assignees, mortgagees 
or pledges of policies are protected. 

Such an exemption, applied in the case of 
debts owing before the exemption was 
created by the legislature, constitutes an 
unwarrantable interference with the obliga- 
tion of contracts in violation of the consti- 
tutional provision. Gunn v. Barry, 15 Wall. 
610, 622, 623; Edwards v. Kearzey, 96 U.S. 
595, 604; Bank of Minden v. Clement, 256 
U. S. 126, 129. Chief Justice Marshall, in 
Sturges v. Crowningshield, 4 Wheat. 122, 
198, observed that “it is not true that the 
parties have in view only the property in 
possession when the contract is formed, or 
that its obligation does not extend to future 
acquisitions. Industry, talents, and integrity, 
constitute a fund which is as confidently 
trusted as property itself. Future acquisi- 
tions are, therefore, liable for contracts; 
and to release them from this liability im- 
pairs their obligation.” This principle was 
applied to an exemption of insurance 
moneys, in relation to antecedent debts, in 
Bank of Minden v. Clement, supra. The 
argument of appellee that a judgment is 
not in itself a contract within the constitu- 
tional protection, and that it is competent 
for the State to alter or modify forms of 
remedies, is unavailing. The judgment and 
garnishment in the instant case afforded the 
appropriate means of enforcing the con- 
tractural obligations of the firm of which 
appellee was a member and the statute 
altered substantial rights. Gunn v. Barry, 
supra; Edwards v. Kearzey, supra; Fisk v. 
Jefferson Police Jury, 116 U. S. 1381, 134; 
Home Building & Loan Association v. Blais- 
dell, 290 U. S. 398, 430. 


3. The Legislature sought to justify the 
exemption by reference to the emergency 
which was found to exist. But the legisla- 
tion was not limited to the emergency and 
set up no conditions opposite to emergency 
relief. 

We held in Home Building & Loan Asso- 
ciation v. Blaisdell, supra, pp. 434, et seq., 
that the constitutional prohibition against 
the impairment of the obligation of con- 
tracts did not make it impossible for the 
State, in the exercise of its essential re- 
served power, to protect the vital interests 
of its people. The exercise of that reserved 
power has repeatedly been sustained by this 
Court as against a literalism in the con- 
struction of the contract clause which would 
make it destructive of the public interest 
by depriving the State of its prerogative of 
self-protection. We held that this reserved 
protective power extended not only to legis- 
lation to safeguard the public health, public 
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safety, and public morals, and to prevent 
injurious practices in business subject to 
legislative regulation, despite interference 
with existing contracts—an exercise of the 
State’s necessary authority which has had 
frequent illustration—but also to those 
extraordinary conditions in which a public 
disaster calls for temporary relief. We said 
that the constitutional prohibition should 
not be so construed as to prevent limited 
and temporary interpositions with respect 
to the enforcement of contracts if made 
necessary by a great public calamity such 
as fire, flood or earthquake, and that the 
State’s protective power could not be said 
to be non-existent when the urgent public 
need demanding relief was produced by 
other and economic causes. But we also 
held that this essential reserved power of 
the State must be construed in harmony 
with the fair intent of the constitutional 
limitation, and that this principle precluded 
a construction which would permit the State 
to adopt as its policy the repudiation of 
debts or the destruction of contracts or the 
denial of means to enforce them. We held 
that when the exercise of the reserved power 
of the State, in order to meet public need 
because of a pressing public disaster, relates 
to the enforcement of existing contracts, 
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that action must be limited by reasonable 
conditions appropriate to the emergency. 
This is but the application of the familiar 
principle that the relief afforded must have 
reasonable relation to the legitimate end to 
which the State is entitled to direct its leg- 
islation. Accordingly, in the case of Blais- 
dell, we sustained the Minnesota mortgage 
moratorium law in the light of the tempo- 
rary and conditional relief which the legis- 
lation granted. We found that relief to be 
reasonable, from the standpoint of both 
mortgagor and mortgagee, and to be limited 
to the exigency to which the legislation was 
addressed. 

In the instant case, the relief sought to 
be afforded is neither temporary nor condi- 
tional. In placing insurance moneys beyond 
the reach of existing creditors, the Act con- 
tains no limitations as to time, amount, cir- 
cumstances, or need. We find the legislation, 
as here applied, to be a clear violation of the 
constitutional restriction. 

The judgment is reversed and the cause 
is remanded for further proceedings not in- 
consistent with this opinion. /t is so ordered. 


Four Justices Concur Specially 
Mr. JUSTICE SUTHERLAND. 


Mr. Justice VAN DEVANTER, Mr. Justice 
McREYNOLDs, Mr. Justice BUTLER and I 
concur unreservedly in the judgment of the 
court holding the Arkansas statute void as 
in contravention of the contract impair- 
ment clause of the Federal Constitution. 
We concur thus specially because we are 
unable to agree with the view set forth in 
the opinion that the differences between the 
Arkansas statute and the Minnesota mort- 
gage moratorium law, which was upheld 
as constitutional in the Blaisdell case, are 
substantial. On the contrary, we are of 
opinion that the two statutes are governed 
by the same principles and the differences 
found to exist are without significance, so 
far as the question of constitutionality is 
concerned. The reasons set forth in the dis- 
senting opinion in the Blaisdell case, and 
the long line of cases previously decided by 
this court there cited, fully support this 
conclusion. We were unable then, as we are 
now, to concur in the view that an emerg- 
ency can ever justify, or, what is really the 
same thing, can ever furnish an occasion for 
justifying, a nullification of the constitu- 
tional restriction upon State power in re- 
spect of the impairment of contractural 
obligations. Acceptance of such a view takes 
us beyond the fixed and secure boundaries 
of the fundamental law into a precarious 
fringe of extraconstitutional territory in 
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which no real boundaries exist. We reject 
as unsound and dangerous doctrine, threat- 
ening the stability of the deliberately 
framed and wise provisions of the Consti- 
tution, the notion that violations of those 
provisions may be measured by the length 
of time they are to continue or the extent 
of the infraction, and that only those of 
long duration or of large importance are to 
be held bad. Such was not the intention of 
those who framed and adopted that instru- 
ment. The power of this court is not to 
amend but only to expound the Constitu- 
tion as an agency of the sovereign people 
who made it and who alone have authority 
to alter or unmake it. We do not possess the 
benevolent power to compare and contrast 
infringements of the Constitution and con- 
demn them when they are long-lived or 
great or unqualified, and condone them 
when they are temporary or small or con- 
ditioned. 


Constitutionality of Statute of March 
28, 1934, Amending Section 24 of 
the Trading With the Enemy Act 
Prohibiting Suits for Recovery of 
Deductions Made by the Alien 
Property Custodian Upheld. 


U. S. Sup. Ct.—Woodson, as Alien Property 
Custodian et al. vs. Deutsche Gold und Silber 
Scheideanstalt Vormals Roessler, etc. (No. 795) 
Decided May 28, 1934. 


Mr. JUSTICE BUTLER delivered the opinion 
of the Court. 


April 15, 1931, respondent brought this 
suit in the Supreme Court of the District 
of Columbia against the Alien Property 
Custodian and the Treasurer of the United 
States. Petitioners are their successors in 
office and as such have been substituted in 
their official capacities for the original de- 
fendants. Respondent is a corporation or- 
ganized under the laws of Germany and at 
the time of the war between the United 
States and that country was there engaged 
in the manufacturer and sale of chemicals, 
etc. It owned property in the United States 
including shares of stock in American cor- 
porations doing like business. Another Ger- 
man corporation, Holzverkohlungs-Industrie 
Aktiengesellschaft, was then similarly en- 
gaged and it also owned property in the 
United States including shares in one of the 
American corporations. Pursuant to the 
Trading with the Enemy Act, 40 Stat. 411, 
the Custodian seized the shares and other 
property in this country respectively be- 
longing to these alien enemies. In July, 
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1930, respondent acquired all the assets of 
the other German corporation. 

Section 24 of the Trading with the Enemy 
Act authorized the Custodian to pay ex- 
penses incurred in obtaining and adminis- 
tering property taken and held by him and 
required payments to be made out of the 
property in respect of which the expenses 
were incurred. The Act of May 16, 1928, 
45 Stat. 574, directed that all expenses of 
the Custodian’s office, including his compen- 
sation, should be paid from interest and col- 
lections of trust funds and other property 
under his control. Under the Act of March 
4, 1923, there was released to each of the 
German corporations $10,000 of principal 
and income in the same amount annually 
thereafter, less one per cent. of the amounts 
paid between March 4, 1923, and November 
1, 1927, and two per cent. of those paid after 
the date last mentioned. The amount so 
withheld was $1,400. By the Act of March 
10, 1928, the President was authorized to 
order return of all except 20 per cent. of the 
principal of money and property to which 
he should find the claimant entitled. Re- 
spondent and the other German corporation 
filed their claims which in due course were 
allowed. The Custodian released to them 
various sums, retaining the required 20 per 
cent. and other amounts not here material. 
Of the amounts released he deducted two 
per cent., $60,346.52. He also retained out of 
Treasury interest paid upon the proceeds 
of the seized property $8,142.31. The total 
of these deductions is $69,888.83; all was 
taken by the Custodian to cover the general 
or administrative expenses of his office. 

The amended bill alleges, inter alia, the 
facts above stated and prays an accounting 
and judgment for the amount so withheld by 
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the Custodian. Defendant interposed a mo- 
tion to dismiss and an answer. The trial 
court overruled the motion, and on special 
appeal its decree was affirmed. 68 F. (2d) 
391. 

March 28, 1934, shortly after this writ 
was granted, Congress passed an Act 
containing an amendment to Section 24 of 
the Trading with the Enemy Act which de- 
clares: “No claim shall be filed * * * nor 
shall any suit be instituted or maintained 
against the Alien Property Custodian or 
the Treasurer of the United States, or the 
United States, under any provisions of law, 
by any person who was an enemy or ally of 
enemy as defined in the Trading with the 
Enemy Act, as amended, * * * nor judg- 
ment entered in any such suit heretofore 
or hereafter instituted, for the recovery of 
any deduction or deductions, heretofore or 
hereafter made by the Alien Property Cus- 
todian from money or properties, or income 
therefrom, held by him or by the Treasurer 
of the United States hereunder, for the gen- 
eral or administrative expenses of the office 
of the Alien Property Custodian, * * *” 

This amendment was intended to forbid, 
and it is broad enough to cover, the com- 
mencement or maintenance of suits such as 
this. If valid, it requires the decree below 
to be reversed and the bill to be dismissed. 
The moneys sued for are a part of proceeds 
of property that was taken by the Custodian 
from respondent and the other German cor- 
poration. The Trading with the Enemy Act 
was passed by Congress in the exertion of 
the war power; its purpose was to weaken 
enemies by diminishing the sources from 
which they could obtain aid, and to strength- 
en this country by adding to resources for 
the successful prosecution of the war. Sec- 
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tion 12 declares that after the end of the 
war any claim of any enemy to recover 
money or property received and held by the 
Custodian or deposited in the United States 
Treasury “shall be settled as Congress shall 
direct.” 40 Stat. 424. While this suggests 
that confiscation was not effected or in- 
tended, it plainly shows that Congress re- 
served to itself full freedom at any time 
to dispose of the property as might be 
deemed expedient and to deal with claim- 
ants as it should deem to be in accordance 
with right and justice, having regard to the 
conditions and circumstances that might 
arise during and after the war. It is clear 
the enemy owners were divested of every 
right in respect of property taken and held 
under the Act. United States v. Chemical 
Foundation, 272 U. S. 1, 9-11. 

The original Act, coupled with the later 
Acts of March 4, 1923, and May 16, 1928, 
plainly discloses a reservation to Congress 
of power to appropriate the property seized 
or its proceeds, as far as might be deemed 
necessary, to the payment of expenses in- 
curred in the seizure and subsequent admin- 
istration. The funds here in question are 
proceeds which were deducted for that pur- 
pose when payments were made from time 
to time to the enemy owner. As respects 
property or proceeds so retained by the Cus- 
todian there is no room to doubt that Con- 
gress had full power to cause it to be ap- 
plied to the payment of such expenses. And, 
of course, Congress had ample power to 
ratify deductions made by the Custodian to 
cover such expenses. This is in effect what 
was done by the Act of March 28, 1934. 
True, it forbade the commencement or main- 
tenance of a suit to recover funds so 
deducted, but this merely reflects and em- 
phasizes the purpose to sanction and ratify 
the deductions by the Custodian, and in such 
circumstances does not deprive the respon- 
dent of any vested interest. 

It follows that the Act of March 28, 1934, 
infringes no constitutional right of respon- 
dent. The decree of the Court of Appeals 
is reversed and the cause remanded to the 
Supreme Court of the District of Columbia 
with directions to that court to dismiss the 
bill. Jt is so ordered. 


U. S. Supreme Court Adjourned 


Chief Justice Hughes adjourned the 1933 
term of the United States Supreme Court 
on June 4. There remained on the docket 
for the next term a total of 86 cases. Dur- 
ing the 1933 term 732 cases were denied 
by certiorari. Decisions were rendered on 
the merits in 293 cases. 
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Safety and Liquidity of Bankers Ac- 
ceptances—Effect When Issuing 
Bank Suspends Payment— 


Acceptance Bulletin, June, 1934, pages 1-7 and 
12.—By GEORGE P. ANTONOFF. 


“A little over three years ago a local 
issuing bank suspended payments, leaving 
behind it 403 items of acceptances outstand- 
ing. Prior to 1930, never in the history of 
acceptance credit have we had a body of 
actual facts by which we could convince 
ourselves in a positive way of the sound- 
ness and ultimate liquidity of bankers’ ac- 
ceptances, and the true basis for those 
merits. 

“Of course, any observer of the money 
markets will tell you that bankers’ accept- 
ances are the most desirable type of short 
term investment, because, time and again 
these bills have demonstrated an excellent 
economic soundness. For example, it has 
been pointed out that throughout the actual 
experience during such a month as Decem- 
ber, 1930, and during all the disturbances 
of banking and business from 1930 to the 
present day, bankers’ acceptances have held 
a record beyond any comparison. Conse- 
quently, it has been claimed that this favor- 
able experience in the past is evidence of 
their soundness. Nevertheless, there is to be 
found no positive record of facts on which 
this inference is based. 


“Unfortunate as has been the suspension’ 


of The Bank of United States, a New York 
State banking institution, its closing created 
legal and business precedents which give 
us a fund of data upon which to attempt a 
close examination into the basic reasons for 
the ultimate safety and liquidity of these 
bills. Until this eventful moment in our ex- 
perience, notwithstanding the faith in the 
soundness of these instruments, one ques- 
tion had continued to puzzle the investors 
in bankers’ acceptances, namely, whether 
the ultimate safety and liquidity of these 
instruments is influenced when the issuing 
bank suspends payments, and if so, to what 
extent. On that account, we set our purpose 
in this work to record the actual effect on 
such bills when the issuing bank suspends 
payments. 

“The sudden suspension of this bank 
affected 77 accredited buyers. In the midst 
of this debacle, the position of neither the 
liquidator, the holder nor the accredited 
buyer was a comfortable one. At maturities 
the bills were presented for payment to the 


closed bank. The liquidator refused pay- 
ment except in the course of liquidation, and 
yet, the day before the maturity of each bill, 
he asked the respective buyer to discharge 
his obligation under the letter of credit 
agreement. 

“The holder, with a protested bill on his 
hands, turned toward the buyer for cash 
and told him that he must pay the face 
amount of the acceptance which represented 
the purchase price of the merchandise. 

“The buyer, uncertain of the ultimate 
liability thereunder, declined to honor both. 
He refrained from paying his obligation 
under the letter of credit agreement to the 
issuing bank without a. definite assurance 
from its liquidator that the latter would in 
turn pay in full the holder of the respective 
acceptance. Further, the buyer saw no obli- 
gation toward the holder inasmuch as he 
was not liable on the acceptance itself. In 
other words, without full satisfaction from 
both liquidator and holder, the accredited 
buyer faced two problems. He felt that 
should he pay his obligation under the letter 
of credit agreement to the liquidator and 
should the latter pay the holder only liqui- 
dating dividends, then he might still remain 
liable to the seller for the difference in the 
purchase price of the merchandise. Should 
he, on the other hand, pay the holder in full, 
which act would discharge his obligation 
under the sale contract, thereafter the liqui- 
dator might have the right to enforce the 
letter of credit agreement against him. 

“The cause of these diametrically opposed 
opinions expounded in such a fashion may 
be traced to lack of precedents. Further- 
more, the Banking Law of the State of New 
York is explicit in its Section 78 that the 
liquidator of a closed bank shall have no 
right to determine priority on claims. How- 
ever, in spite of these controversies, it was 
evident that all parties interested in the 
matter earnestly desired to come to an un- 
derstanding provided that each one be fully 
protected. This eagerness for a speedy solu- 
tion of the problem gave rise to the idea of 
a test case for the purpose of obtaining 
judicial opinion. Meanwhile, however, the 
dictates of sound business judgment com- 
pelled the liquidator to dispose of many 
cases by inducing the buyers and the draft- 
holders to enter into agreements with him 
whereby the monies were to be deposited in 
escrow, subject to judicial determination as 
to the rights of the respective parties.” * * * 

“The respective holders of these bills, the 
final figures show, have received full pay- 
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ment of 97% cents on the dollar, while for 
the remaining 2% per cent. the holders 
thereof were classified as general creditors 
of the bank.” 

Mr. Antonoff presents a study of the 
holders of these bills, for reimbursement 
purposes, dividing them into seven cata- 
gories explaining the action taken in regard 
to each group. 

“Heretofore we summarized the final re- 
sults obtained when liquidating the out- 
standing acceptances of The Bank of United 
States. Inasmuch as we set out to ascertain 
the basic reasons for the ultimate safety 
and liquidity of such bills, it is imperative 
for the sake of our work that we present 
more fully our experiences in liquidating 
these acceptances. 

“If we review the opinions maintained by 
authorities on acceptance credit, we find 
that all such opinions have stressed the point 
that the safety of acceptances is based on 
the fact that these instruments convey a 
direct obligation of a banking institution. 
For instance, it has been claimed that the 
bankers’ acceptance is the cashier’s check 
of the bank or banker payable at a fixed 
future date. In other words, students in this 
field unanimously asserted that banker’s 
acceptance in the eyes of the law ranks in 
security with a deposit with such bank or 
banker. 

“And yet, as soon as this bank had en- 
tered into its process of liquidation, those 
who held its bills refused to accept the 
opinions just quoted. Then only did those 
interested in the acceptance credit begin to 
realize that a banker’s acceptance, though 
it embodies a direct obligation of the bank 
similar to that of the cashier’s check, and/or 
deposit, conceals within it a peculiar char- 
acteristic which fact places it above the 
other bank’s obligations. However, what was 
the typical and outstanding difference, no 
one could define with precision. 

“At this moment, when we have the back- 
ground of this precedent which enables us 
to compare the nature of a banker’s accept- 
ance with that of a cashier’s check, deposit 
or certified check, we feel confident that we 
are in a position to define more or less with 
accuracy the fundamental basis of this dif- 
ference. First of. all, let us examine more 
closely the judicial opinions we already men- 
tioned in this work. The effect of all these 
decisions has been that the commercial let- 
ter of credit, from its inception through to 
its consummation, is based on the principle 
that the issuing bank does not hold the letter 
of credit agreement for its own benefit or 
for the benefit of its general creditors but 
in trust for the holders of the bills. * * * 
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“In considering these differences, we ask 
ourselves what was then the factual basis 
that caused the learned judges to differen- 
tiate the acceptance from cashier’s check, 
from deposit, and still more from a certified 
check? In order to adequately answer this 
vital question, it is imperative for us to 
examine the very purpose of the acceptance 
credit. 

“An examination of the principal money 
markets discloses that through this rapid 
development of acceptance credit, one char- 
acteristic never changed and has remained 
as the basic principle of this credit device, 
i.e., the acceptance credit must always be 
based on goods; it should be extended only 
on behalf or in prospect of a transaction 
arising out of sale and purchase of merchan- 
dise. This is the fundamental logic upon 
which we have the established theory, that 
the acceptance credit is self-liquidating. The 
merchandise that is being financed will pro- 
vide automatically, from the proceeds so 
realized, the necessary funds for its reim- 
bursement. In short, this particular charac- 
ter of auto-liquidation is the axle on which 
the acceptance credit revolves, the keystone 
of the bankers’ acceptances. 

“A survey of the acceptance credit further 
shows that this by-product of the modern 
export-import trade, the banker’s accept- 
ance, has been in usage for nearly two cen- 
turies; nevertheless its characteristics have 
never changed, that is to say, it has re- 
mained ‘unique’ as a negotiable instrument. 
For, this instrument, consisting of an obli- 
gation assumed by a bank and payable at a 
fixed future date, has always been in close 
relationship with another obligation fixed 
at a future date—that of the accredited 
buyer. The latter date, as a rule, precedes 
the former by one day. It is true that these 
two obligations, from a strictly legal point 
of view, are independent, separate and dis- 
tinct, yet, it is equally true that both, 
analyzed from a mercantile point of view, 
disclose that they originated upon common 
ground and for one ultimate purpose, name- 
ly, to secure the seller the purchase price of 
the merchandise. In both instances, the 
promise to pay at a future fixed date offers 
postponement of payment until the expected 
period of resale has elapsed. Of course, all 
this is done with the knowledge and consent 
of both buyer and issuing bank. 

“Strange as it may seem, however, the 
instruments employed in a letter of credit 
transaction do not define the rights and 
duties of all parties with precision. The 
banker has designed these instruments so 
that they may secure to him maximum pro- 
tection against loss, but not to protect the 
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other parties to the transaction from loss 
which may arise by reason of his own in- 
solvency. Furthermore, these instruments, 
drafted as they are, do not specify clearly 
whether the buyer’s obligation, as worded 
in the letter of credit agreement, is to pay 
to the bank or to pay the bank’s acceptance. 
An analysis of these instruments would 
seem to indicate no certainty for the seller 
and/or bona fide holder as to whether the 
issuing bank is constituted a trustee of the 
merchandise and/or the proceeds of the sale. 
Because of lack of precise definition of the 
rights and duties of all parties, the letter 
of credit has been argued both as an uni- 
lateral and bilateral contract. However, 
some authorities abroad look upon the ac- 
ceptance credit as a judicial act with a 
peculiar nature, a contract sui generis. We 
uphold the latter opinion, because contracts 
are not to be interpreted by giving a strict 
and rigid meaning to general words on ex- 
pressions without regard to the surrounding 
circumstances or the apparent purpose 
which the parties sought to accomplish. This 
doubtless accounts for the reasoning of the 
courts that the proceeds of the merchandise 
collected by the buyer under a letter of 


credit transaction must be paid absolutely 
and that the purpose of these funds is to 
discharge any and all liabilities of seller and 
endorsers of the draft drawn _ there- 
uncee” * * * 

“From the foregoing survey we can con- 
clude that the equities of the holders, sellers 
or buyers were considered superior to those 
in favor of the depositors and general cred- 
itors of this bank. In other words, the 
tendency of the decisions rendered in those 
cases was to effectuate the purposes of the 
letter of credit device despite the insolvency 
of the bank. 

“The result of these judicial opinions is 
evidenced by the figures offered in this work. 
The comparatively small percentage of loss 
on record in this analysis can easily be re- 
covered from the endorsers appearing on the 
instruments, even if one has to follow the 
line down to the drawers of the instruments. 
But even this trifling percentage of loss can 
be obviated in the future by a stronger 
banking system and the decreased proba- 
bility of the failure of an issuing bank. 

“The result of these ligitations, however, 
does not end there. This precedent upholds 
the theory that banker’s acceptances are a 
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safe and liquid investment despite the fact 
that these bills convey a direct obligation of 
a bank. Consequently, we venture to say, 
that the promise of the issuing bank, that 
it shall meet with due honor all drafts 
drawn by virtue of its letter of credit, is 
more or less an additional security offered to 
the economic value which this credit device 
possesses in itself. 

“From the standpoint of the mercantile 
and banking communities, the result is a 
gratifying one. The moral credit of the 
accredited buyers, as evidenced by this 
analysis, cannot be overlooked. It seems ap- 
parent that a merchant who resorts to the 
financial facilities of the commercial letter 
of credit cannot afford to jeopardize his 
reputation with every one who happens to be 
involved in an acceptance transaction. After 
all, the promise of the buyer to pay the 
issuing bank, as expressed in the letter of 
credit agreement, is interwoven with his 
promise to pay the seller the purchase price 
of the merchandise. Needless to argue, the 
sale contract, as a judicial act, has merits 
of its own. Hence, an accredited buyer may 
not expect favors and a line of credit from 
the liquidator of an issuing bank, but he 
certainly depends on and needs the friendly 
disposition of the draftholder, endorsers and 
especially that of the seller. The more one 
studies the acceptance credit, the more he 
wishes that all assets of a bank could be 
as effectively collected as the customers’ 
obligations arising out of acceptances. 

“From the standpoint of the public, the 
result is a salutary one. It has been pointed 
out, time and again, that the economic effect 
of the commercial letter of credit is that it 
eliminates risks and therefore offers to the 
public the benefits of a sounder mercantile 
credit. We feel confident that the facts out- 
lined in this work unquestionably justify 
the creation and usage of this modern credit 
device.” 


Integration of Holographic Wills— 


The North Carolina Law Review, April, 1934, 
pages 213-230.—By PHILIP MECHEM, Professor 
of Law, State University of Iowa. 


Mr. Mechem discusses certain special 
aspects of the problem, of the integra- 
tion of wills, arising when the will is 
holographic. In attested wills it is often 
necessary to discriminate between dif- 
ferent paragraphs, sentences, words, and 
even letters or figures on a given paper. 
The question with reference to holo- 
graphic wills is: What writings consti- 
tute the will? 

“Practically speaking, the question 
comes up most commonly in one or more 
of three somewhat distinct forms: (a) 
Is some writing not in testator’s hand a 
part of the will so as to invalidate it 
in toto? (b) Is some writing ‘covered’ 
or validated by the signature or date 
which appears superficially to be ap- 
pended to some other writing? (c) May 
a holographic will incorporate by refer- 
ence some writing not in testator’s hand? 
Or, to express the same ideas more com- 
pactly : 

(a) What must be included? 

(b) What may be included? 

(c) What may be incorporated? 

“A California case, Estate of Francis, 
191 Cal. 600, 217 Pac. 746 (1923) will 
serve as a concrete instance. The will 
offered for probate consisted of a paper 
and the envelope in which it had been 
found. The paper contained testamen- 
tary provisions, was signed and dated, 
and was wholly in testator’s handwriting 
except that in the date two numerals 
(here italicized) were printed, thus: 
‘1919’. The envelope was dated in testa- 
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tor’s handwriting. Clearly, effect cannot 
be given to the printed numerals: Can 
they be disregarded? This is question 
(a). If they cannot, i.e., if it must be 
held that they are a part of the will, 
then the whole will fails; it is not en- 
tirely in the hand of the testator. If 
they can be ignored, there are two al- 
ternatives. The date on the paper, minus 
the printed numerals, might be used, 
thus: ‘October 22, 19.’ Or entire reliance 
might be placed on the holographic date 
on the envelope. This raises question 
(b): do the envelope and the paper to- 
gether comprise the will? If so, it is 
dated; it is not, if the paper alone be 
regarded as the will. 


“Question (c) was probably not raised 
by the case. If, however, the will had 
been regarded as valid, and if it had 
given the residue equally ‘to the persons 
named in a typewritten list I have made 
and left with this will,’ question (c) 
would clearly have been raised. 

“It is proposed to consider briefly the 
authorities on each of these questions. 


What Must Be Included? 


“Reflection, and the cases, show two dif- 
ferent theories. One may be called the intent 
theory: foreign matter becomes (fatally) a 
part of the will whenever it appears that 
testator intended to make it, or regard it as, 
part of his will. The second, which may be 
called the surplusage theory, will, if neces- 
sary, ignore anything that may be left out 
without affecting the sense or completeness 
of the document. To use the Francis case 
again as an example: the intent theory 
would hold the printed numerals a part of 
the will because testator so obviously meant 
them to be such; the surplusage theory 
might disregard them, ignoring testator’s 
frame of mind, and having regard only to 
the fact that ‘19’ is, under the circum- 
stances, an adequate abbreviation of ‘1919’. 

“At first blush it would seem that the 
former of these theories was the most, per- 
haps the only, logical one. If testator starts 
out to make a will, writes a few paragraphs 
on the typewriter and then a few by hand, 
neither logic nor policy suggests calling the 
last few paragraphs ‘his will’; they are ob- 
viously part of his will. This must be equally 
true if typewritten sentences or words 
rather than typewritten paragraphs are 
involved. Analogies, nevertheless, for a dif- 
ferent view are not wholly lacking. And 
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experience shows that however logical the 
intent theory may be, it has in practice two 
serious disadvantages. First, it leads to the 
rejection of wills for what must seem very 
trifling reasons. Second, its operation de- 
pends upon a finding as to an intent which 
is often obscure and in some instances prob- 
ably non-existent.” * * * 

“The disadvantages of the intent theory 
are a matter of actual experience; those of 
the surplusage theory may be said to be as 
yet latent. In none of the cases operating 
under the latter view does there seem to 
have been a gross violence done to the 
statute. Such a case can readily be imag- 
ined; it is a short step from ignoring an 
awkward printed date to accepting as holo- 
graphic a will which is ‘substantially’ all 
in the handwriting of the testator, and so 
on. Whether such a step will be taken is a 
matter as yet purely speculative. * * * 


What May Be Included? 


“Disregarding any legal requirements and 
speaking in a purely lay or factual sense, 
we should probably say something like this: 
the will is the sum total of testamentary 
writings intended by the testator together 
to constitute his will. The law, however, sets 
limitations of two sorts. First, the will and 





TStateets 1 


ba —\“"“F_— 
eB —s3 § 


(oie! 


SOUTHERN CALIFORNIA 


The Largest Bank, the Lead- 
ing Trust Institution operating 
in Southern California is 


ae G‘ECURITY - FIRST 
ge’, J NATIONAL BANK 
, OF LOS ANGELES 
® 123 Branches from Fresno on 
the north to Imperial Valley on 
the south each equipped to render 
Trust service. 


Resources over $500,000,000 





its parts must satisfy certain formal re- 
quirements. Second, the fact that the docu- 
ments offered are those intended to be the 
will and that they satisfy the formal re- 
quirements must be shown by evidence of 
a certain sort. 

“These limitations, particularly those of 
the first sort, make the legal will and the 
factual one not necessarily the same. This is 
markedly so in the case of the attested will. 
From the nature of the formalities required 
it results that the unity and identity of the 
will is less something inherent or subjective 
than something arbitrarily imposed from 
outside. Papers having previously no legal 
significance are made into a will by the 
performance of a certain ceremony called 
‘execution’. The will is the papers that are 
executed as such. This means, apparently, 
such papers as are present and within the 
ambit of the parties’ intent when some one 
of the papers is marked (i.e., ‘signed’ and 
‘attested’) as evidence of the intent thereby 
to give life to the whole. 

“It is immaterial whether this is an in- 
tended result of the statute or merely a by- 
product. The result in fact is to create an 
all-important technique, first for simul- 


taneously creating and integrating a will, 
i.e., for gathering the separate papers and 
giving them a collective significance and 
validity, and second for enabling a subse- 
quent identification and proof of the will so 
integrated. 


“The technique of the holographic will is 
utterly different. The attested will may be 
likened to a package, the execution serving 
as the wrapper; in the case of the holo- 
graphic will the package has no wrapper. 
The statute makes its validity something 
largely inherent rather than something im- 
posed. There are no witnesses; no collective 
ceremonial act giving life to papers hitherto 
inert. True, the will must be signed and, 
under most statutes, dated, but these acts 
serve few of the integrating purposes served 
by the execution of an attested will. The date 
quite naturally goes at the beginning of the 
will; many cases allow a testator to ‘sign’ 
at the beginning of the will by readily in- 
ferring that his name at the beginning was 
meant to be an executing signature. Even if 
we assume that testator ‘ratifies’ his will in 
such a case, when he is finished, a mental 
ratification is of no practical importance. 
No one sees it; it leaves no impress on the 
paper. Thus a holographic will may be duly 
made although the body thereof has never 
been signed or dated (in the ceremonial 
sense) since both the signature and date 
were made before there was anybody to sign 
or date. 


“How far will this process be carried? If 
testator makes a (then) complete holo- 
graphic will in San Francisco in 1920 and 
fourteen years later in New York writes 
an undated and unsigned memorandum con- 
taining a new testamentary provision, it 
may shock one’s sense of fitness to say that 
the New York memorandum is signed and 
dated because testator had fourteen years 
before signed and dated a paper and now 
meant the New York memorandum to go 
with it. Yet if testator starts a will today 
and finishes it tomorrow, we should have 
little difficulty in thinking of it as one will, 
dated today and signed tomorrow. The dif- 
ference between the cases is purely one of 
degree. And neither the statute nor:common 
sense seems to forbid testator the privilege 
of putting three thousand miles and many 
years between different paragraphs of his 
will. If an attested will were in question, 
common sense would not be involved; the 
statute would simply say that the New York 
memorandum was not and could not be part 
of the San Francisco will since it was not 
in existence and present when that will was 
executed. 
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“Shall we say then, that in the case of the 
holographic will, legal unity is identical 
with lay or factual unity as hitherto de- 
fined? Shall we say, that is, that if the 
papers are all holographic and there is a 
dating and signing somewhere among them, 
it is immaterial when or where the dating 
and signing was done, so long as it may be 
shown or reasonably inferred that testator 
meant all the papers together to constitute 
his will? 

“Such a test seems reasonable in at least 
a negative sense: it is hard to suggest a 
better one, nor is this one over-technical and 
apt to induce litigation. And such a test will 
in fact satisfy most of the cases. * * * 

“One group of cases deserves special men- 
tion: that where sheets containing testa- 
mentary provisions are put in an envelope 
or other container, and the signature or 
date or both appear only on the envelope. 
Alexander v. Johnston, 171 N.C. 468, 88 
S. E. 785 (1916) is typical. Testatrix wrote 
a brief provision, dated but unsigned, and 
enclosed it in an envelope on which she 
wrote ‘Julia W. Johnston Will.’ This was 
held to be a valid will, with the envelope 
as a part thereof, the name on the envelope 


serving as a signature. The problem is a 
double-edged one. Was the envelope: meant 
to be part of the will? The name to be a 
signature? Neither question can well be 
answered independently of the other; an 
affirmative answer to one strongly suggests 
an affirmative answer to the other. The 
court’s decision seems to be a sensible and 
practical one; on the whole, however, the 
authorities tend in the other direction. 

“Tf, as suggested, the test of integration 
is chiefly a subjective one, the question of 
evidence would seem to be of prime impor- 
tance. How prove that the papers offered 
were intended together to constitute the 
will? The authorities are sketchy indeed. 
Often the court talks of the ‘coherence’ of 
the papers or of their being ‘continuous’ or 
‘congruous’ or the like; there seems to be, 
however, little inclination to state what 
these words mean or what the test may be. 
That the papers were found together seems 
to be sufficient, except for the tendency to 
hold the contrary in the envelope cases. In 
several instances evidence of testator’s dec- 
larations seems to be regarded as admissible 
and probative, although here as elsewhere 
in the law of holographic wills the rules of 
evidence appear to be largely uncrystallized. 
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What May Be Incorporated? 


“Let us refer back to the hypothetical 
question asked in connection with Estate of 
Francis: a holographic will, otherwise valid, 
gives the residue equally ‘to the persons 
named in a typewritten list I have made 
and left with this will.’ If such list is found, 
is proved to have been in existence when the 
will was made, and is regarded as sufficient- 
ly identified, is the list ‘incorporated by ref- 
erence’? 

“The obvious answer is no. The letter of 
the statute seems to require it; it says the 
will must be one ‘wholly in the handwriting 
of the testator.’ Can something be incor- 
porated without making it a part of the 
will? If so, whence its validity? It is not an 
independently valid will; it is not part of 
an attested will; it cannot be part of a holo- 
graphic will. And the apparent policy of the 
statute seems to lead to the same result. 
For the ceremonial and non-evidentiary 
values of the attested will, it substitutes 
values which are not ceremonial but largely 
evidentiary, arising, or thought to arise, 
from the use of testator’s handwriting. 
Anything not having this evidentiary value 
must be disregarded; there is, under the 
statute, no other kind of value it can have. 


“Incorporation by reference fits readily 
into the metaphysics of the attested will. 
Any one’s handwriting will do; it is not 
necessary that testator and witnesses sign 
on every sheet. If they sign on page one, 
page two, which is present, is also ‘exe- 
cuted’; the ceremony has been performed 
over it, though no trace of it is visible. It 
is logically an easy step to say that page 
three, which is not present, may be re- 
garded as sufficiently executed if referred to 
in page two, which is present. But it is not 
logically an easy step to say that a non- 
holographic page is ‘executed’ by reference 
to it in a holographic page. On the contrary, 
it is logically an impossible step; it is using 
terms which have no meaning in such a con- 
nection. Where one holographic page refers 
to another, it makes the integration clearer; 
that is all that can be said for it. 


“It may be suggested that in the first 
section of this paper it was found desirable 
to abandon a view theoretically inevitable 
(the intention theory) in favor of one theor- 
etically untenable but practically workable 
(the surplusage theory); may it be true 
that practical considerations suggest a sim- 
ilar compromise here? 


“Any such compromise involves substan- 
tially this: recognizing a third way of mak- 
ing wills, i.e., by incorporation. Thus, it 
would be said that a disposition could have 
testamentary effect because (a) it was 
signed and attested, or (b) because it was 
holographic, or (c) because it was incor- 
porated in a valid will, even though it could 
never be a part of that will. This, it could 
be said with some plausibility, is a realistic 
way of explaining the process of incorpora- 
tion in the case of an attested will; it would 
tend to eliminate difficulties that are awk- 
ward under the theoretical explanation, as, 
e.g., the difficulty of showing that ‘the will’ 
is signed at ‘the foot or end thereof.’ On the 
other hand, it could be said with just as 
much plausibility that such an analysis 
would have the extraordinary consequence 
of permitting either an attested or a holo- 
graphic will to incorporate a merely verbal 
statement! 


“Irrespective of plausibility, there seems 
to be one fatal practical objection to this 
‘practical’ view: it accords so very ill with 
the cases discussed, supra, in section (a). 
If a printed figure in the date invalidates 
the whole will, how distinguish the case in 
which a will not only tolerates but validates 
a whole page of printed figures? * * * 

“The cases which refuse to allow incor- 
poration are explicit. Sharp v. Wallace 83 
Ky. 584 (1886) is the best known. * * * The 











court said: ‘. .. where the preceding instru- 
ment has never been completed, it and the 
codicil, which has the effect to give it 
validity that it never before had, must be 
taken together and make but one will, not 
merely for the purpose of construction but 
as to their execution; and it seems to us 
that such must be the logical and necessary 
result of imparting to the codicil the legal 
effect of making valid as a will an instru- 
ment having no efficacy without.’ 

“This, it is submitted, is the sound result; 
sound from the standpoint of analysis as 
well as from the standpoint of providing a 
tolerable and workable rule.” 

Sixty-three footnotes of exhaustive refer- 
ences. 


Lease Security Deposits— 


Columbia Law Review, March, 1934, pages 426- 
472.—By JAMES R. WILSON, Member of the 


Iowa Bar. 


“With the concentration of urban real estate 
ownership in a few hands, and the increase 
in tenants consequent upon the growth of 
cities, lease security for landlords has become 
a matter of considerable importance. To have 
a place to live, or conduct their business, the 
great percentage of urban dwellers must ob- 
tain the use of premises by way of lease. In 
anticipation of this demand, large sums have 
been invested in real estate, and in improve- 
ments thereon; in many instances the land 
and improvements are mortgaged to secure 
the sums for investment. Under such circum- 
stances the enterprise is bound to be a losing 
one for the owner if he is not in some way 
assured of the profits from his leases. Assur- 
ance may possibly be had in the personal re- 
sponsibility of the lessee, but in many cases 
it is far from certain that this will be ade- 
quate. The population of big cities shifts 
rapidly. Business enterprises of many sorts 
are started, soon prove unprofitable and 
quickly disappear. Countless lessees, anxious 
to purchase the use of premises at a fixed 
rental when they think there is a chance of 
gain, are equally anxious to avoid their obli- 
gations when some circumstance makes it 
difficult to pay rent, or the rent reserved 
appears disproportionate to subsequent price 
levels: and the lessor is left to bear the cost 
of vacant premises or falling rental values. 
Often, too, the proposed lessee is an utter 
stranger to the owner who will find it ex- 
tremely difficult, if not impossible, to obtain 
satisfactory information about his financial 
and personal standing. Consequently, land- 
lords have come more and more to resort to 
deposits, and other devices, for assurance of 
their rentals.” 

Mr. Wilson discusses Available Security 
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Devices, Mortgage or Lien as Security, Per- 
sonal Securities or the Security Bond, Build- 
ings or Improvements to be Constructed by 
the Tenant, the Lease Security Deposit, the 
Amount of the Security Deposit, Depositor 
and Depository. In discussing the Forms of 
Deposit Clauses, he says: 

“According to the way the payment is 
characterized, security clauses may roughly 
be divided into three classes: (1) those treat- 
ing the security as a bonus, inducement, or 
consideration for the lease; (2) those deal- 
ing with the security as a rental payment; 
and (3) those openly calling the fund what 
it really is, a deposit, guarantee, or security 
payment. Technically, it may be argued that 
the first two are not properly security 
clauses at all. They will here be so consid- 
ered, since in substance they require the 
lessee to make a security deposit to the same 
extent as the third type of clause. 

“In the latter it is recognized that the 
landlord receives only a contingent and 
limited security interest in the fund; in the 
first and second the transfer purports to be 
an absolute one to the lessor with no rights 
remaining in the lessee with regard to the 
fund itself. The courts have in general recog- 
nized this difference by holding that where 
the lease is terminated because of a default 
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by the lessee, the lessor is under no circum- 
stances obliged to return any part of the 
payment to the lessee where the first or 
second type of clause has been used. But 
under the third type he must return so much 
as is not needed to pay for the actual dam- 
ages caused by the default. This is probably 
the underlying reason for the constant at- 
tempts to denominate a deposit as rent or 
consideration. 


Bonus or Consideration Payments 


“The major distinctions between so-called 
consideration payments and ordinary secur- 
ity deposits are the words used to charac- 
terize the payment and the addtional right 
of retention the courts have given the land- 
lord on that account. If the sum of money 
paid as a bonus or consideration is parted 
with absolutely, and there is no future con- 
tingency of faithful performance upon which 
the payor may derive further benefit from 
it, the payment obviously does not present 
a security deposit problem. Where, however, 
the lessee is to receive a further benefit from 
the payment by way of an abatement in 
rental, provided he duly performs, it is 
apparent that, as against the event of de- 
fault, the landlord is securing himself in 
practically the same manner as if the pay- 
ment had been called a security deposit. 

“Occasionally, provision is made for a 
return of a consideration payment to the 
lessee in case of a premature termination of 
the lease due to inevitable cause, but since 
a consideration payment professes to become 
the absolute property of the lessor, any pro- 
visions which tend to show a recognition of 
the retention of some right in the fund by 
the tenant are usually avoided. Being incon- 
sistent with the theory that the payment is 
a consideration, they are likely to cause a 
court to construe the payment as a security 
deposit. 








Rental Payment 


“Provision for security in the form of rent 
is generally made in the rental clause of the 
lease. As in the case of bonus or considera- 
tion payments, there is, technically speak- 
ing, no security clause. Again the primary 
reason for desiring the security in this form 
lies in the fact that the majority of courts 
have recognized an absolute right on the 
part of the landlord to keep these so-called 
rental payments. 

“There are several ways of providing for 
security in the form of rent. By one method 
it is provided that the tenant pays, or shall 
pay at an early future date a certain sum 
as the rent for the last one or several rental 
periods of the term, depending upon the 
number of installments of rent which the 
sum equals. The other method is to take the 
security as a part of the rent for the first 
rental period of the term and then provide 
for a subsequent reduction or abatement. In 
this way the security nature of the payment 
is much better concealed; on its face, the 
transaction resembles an ordinary payment 
of rent in advance, being given at the com- 
mencement of the period during which it is 
to be earned. Elaborate provisions may be 
made for reductions or abatements in rent 
because of the increased payment or the 
interest thereon, or it may simply be pro- 
vided that the initial payment of the rent 
to be paid at a set sum per month thereafter 
until the entire amount reserved is paid, 
leaving a few months during the latter part 
of the term when no rent will be payable. 
The latter method, or any similar provision 
which does not speak in terms of reductions 
or abatements in rental, would seem more 
likely to pass the scrutiny of a court without 
being denounced as an attempt to cover up 
a security payment under the guise of an 
advance rental. If interest is to be paid, how- 
ever, it becomes very difficult to work out 














the clause so as not to speak of a payment 
or reduction. The amount which will be pay- 
able as interest might be computed and 
deducted from the agreed rental, with the 
figure denoting the remainder being stipu- 
lated in the lease as the rent payable. The 
objectionable feature of this is that it effects 
a pro tanto release of the tenant’s personal 
responsibility for the rent originally agreed 
upon. To avoid giving the tenant a partial 
release from liability, and to avoid the open 
mention of the fact that interest is being 
paid, upon which a court may seize to show 
that the payment was ‘not intended to be 
absolute, there may be utilized a stipulation 
for the agreed rental, with the provision 
that so long as the lessee shall not be in 
default he shall be entitled to a reduction in 
rent in a stated sum (the amount of interest 
due annually, or semi-annually, as it may 
be payable) from a certain monthly install- 
ment of rent every six months or each year. 


Provisions Where the Security is in the Form 
of a Deposit 


“Where the payment is described as a 
deposit of security, it is customary to have 
an entire clause of the lease devoted to stip- 
ulations fixing the rights and obligations of 
the parties with regard to the fund. The 
length and scope of such clauses vary accord- 
ing to the length of the term, the amount of 
the deposit, the type of property of which 
the deposit is composed, the person with 
whom the deposit is made, and the con- 
tingencies that are likely to arise in the par- 
ticular transaction. 


Payment 


“Most security clauses open with a state- 
ment or covenant to the effect that the ten- 
ant has deposited or will deposit at a certain 
time with the landlord or a designated trus- 
tee, cash of a specified amount and/or securi- 
ties of a described character and having a 
certain value. If the deposit is to consist 
either in whole or in part of securities which 
cannot be negotiated by delivery alone, it is 


an important term of payment that the sub-- 


ject matter shall be duly assigned to the 
designated depository. 

“The time at which payment of the de- 
posit will be required depends almost en- 
tirely upon the time when the landlord’s need 
for the security arises. In the rather usual 
case where the desire is to secure the per- 
formance of all the tenant’s obligations and 
the landlord is secured by no other means 
during an early period of the lease, the need 
for the deposit arises immediately upon the 
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execution of the lease. Consequently, secur- 
ity clauses most frequently contain either 
the tenant’s covenant to pay the deposit 
upon the execution and delivery of the lease, 
or a recital that the deposit has already been 
paid to the landlord or the designated de- 
pository. Should the lessee be financially 
unable to pay the total amount of the secur- 
ity at the inception of the lease, provision is 
sometimes made that it shall be paid in 
installments by sums added to the regular 
monthly rental during the early part of the 
lease. If the deposit is not otherwise payable 
upon the execution and delivery of the lease, 
it is usually because the landlord does not 
need the deposit to secure him at that time. 
Thus, a deposit required only to secure the 
replacement of alterations will be made pay- 
able at or before the time the alterations are 
undertaken by the tenant, which may not be 
until some time after the lease has come into 
existence. And in long term leases, the ten- 
ant is sometimes required to make an initial 
deposit of a certain amount upon the de- 
livery of the lease, with an additional deposit 
demanded upon beginning demolition of the 
old building in preparation for the erection 
of a new one. Frequently, the landlord is 
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secured during the early part of the term by 
some other means, so that the deposit is not 
needed or called for until the security af- 
forded by the other means has ceased to 
exist. This is illustrated by cases wherein a 
surety bond required as the original security 
will expire before the end of the lease; the 
deposit is made payable at the time the bond 
expires. Or a long term construction lease 
may require the tenant to purchase a build- 
ing already on the premises; the payment of 
a deposit is not required until the demolition 
of the old building is begun, since the land- 
lord may feel he is amply secured until then 
by his right to take the building purchased 
by the tenant if the latter defaults. 

Where no time for payment is specified in 
the lease, the courts have held that the de- 
posit is payable on the delivery of posses- 
sion; the making of such deposit is a condi- 
tion precedent to the lessee’s rights under 
the lease. But if the deposit is payable at the 
commencement of the term and the tenant is 
let into possession and rent accepted without 
the deposit having been paid, he may there- 
after set up a valid claim that the landlord 


has waived his right to have the deposit 
paid. Where no time for payment is specified 
and the tenant is put into possession without 
payment of the deposit to the lessor, seem- 
ingly there is a like waiver of the deposit 
requirement as a condition precedent. It is, 
therefore, of extreme importance that the 
landlord specify in the lease the time of pay- 
ment where the deposit is not to be paid 
until after the term has begun and posses- 
sion has been delivered.” 

Mr. Wilson takes up the following: Ob- 
ligations Secured, Repayment to the Tenant, 
Lien to Secure Repayment, Interest on In- 
come on Deposit, Management Care and In- 
vestment by Landlord, Disposal of Deposit 
Upon Default or Termination, Retention of 
Deposit After Renewal of Lease, Mainte- 
nance Additions and Substitutions, Transfer 
of the Landlord’s Interest, Transfer of the 
Tenant’s Interest, Trustees and Successors 
in Trust, Deposits to Secure Agreements to 
Lease, followed by an exhaustive treatment 
of Duties and Liabilities of the Landlord. 

Two hundred thirty footnotes of citations 
and references. 





FIDELITY~ PHILADELPHIA 
TRUST COMPANY 


Organized 1866 


135 South Broad Street 3 
325 Chestnut Street 6324 Woodland Avenue 
PHILADELPHIA 








BOOKS AND BROCHURES REVIEWED 


Principles of Money, Credit and Banking— 


By ROY L. GARIS,, Associate Professor of Eco- 
nomics at Vanderbilt University. MacMillan Co., 
New York, 1934. 1045 pages: $3.50. 


In introducing this historical and discursive 
study of the economic effects of money and 
currency, the author cites as a definition of 
money, “That which a man struggles for in 
life and after life leaves for others to strug- 
gle over.” 

Economists and bankers are liberally 
quoted in discussing such topics as the 
nature and functions of money, metallic 
standards, bank currency and credit, con- 
trol of money value and banking adminis- 
tration. Present monetary ills have not, in 
his opinion, been caused primarily by the 
gold standard but by abuse of financial 
principles. 

With the Act of May 12, 1933, imposing 
upon the Secretary of the Treasury the 
“impossible task of maintaining all forms 
of money * * * at a parity with gold so long 
as we remain off the gold standard * * *,” 
Prof. Garis concludes that “the problem 
before the United States is how to expand 
credit in a sane, safe and normal manner, 
rather than how to inflate the currency 
artificially,” and believes the time ripe for 
a simplification of our currency system 
through elimination of duplicating note 
issuance. The depressing monetary history 
of the nation he attributes to legislative 
misunderstanding in the _ struggle for 
“cheap” money. The dynamic nature of 
business and industry, largely responsive 
to public psychology, is cited as the field 
in which the solution will be found. 

In his chapter on Monetary Reform, the 
compensated dollar, managed currency and 
monetary effects of the government’s re- 
covery program are dealt with. Stabilizing 
the dollar, he points out, is a relatively 
small phase of stabilizing the price level, 
the greatest dangers lying in the transition 
from one price level to another, not in the 
choice of any particular level. It is the 
author’s belief that a rigid policy of credit 
control is as impossible as it is undesirable, 
since “half-baked reforms” cannot be predi- 
cated on unstable human equations. 

Chapters on Bank Administration include 
data on deposit guaranty systems, both 
State and Federal, inter-bank relations, 
branch banking, etc. Characteristics of for- 
eign banking systems built around central 
banks are outlined and give material for 
comparison. with the discussion of our Fed- 


eral Reserve system and agricultural bank- 
ing methods. Functions of trust institutions, 
private banks, postal savings banks and 
finance companies are considered briefly. 
The whole work is a fairly exhaustive study 
of the history of measures and methods for 
the control of our media of exchange, and 
offers much factual material of value in 
obtaining a picture of modern monetary 
problems. 


The Banking Situation—Post-War Problems 
and Developments 
By H. PARKER WILLIS, professor of banking, 
and JOHN M. CHAPMAN, associate professor 
of banking, Columbia University. Published by 
Columbia Univ. Press; June 23, 1934. 925 pages; 
$5.00. 

This book presents a comprehensive dis- 
cussion of recent banking trends and legis- 
lation embodying results of the extensive 
inquiry of the Senate banking and currency 
committee into both commercial and invest- 
ment banking. Professor Willis acted as Eco- 
nomic Counsel to the committee in prepara- 
tion of the material from which the Banking 
Act of 1933 was derived, and presents, in 
the present book, much of the philosophy of 
past conditions and future reform. 

Studies made by the Federal Reserve com- 
mittee on the subjects of branch, group and 
chain banking and of the causes of bank 
failures are also brought out in considerable 
detail. While presenting a background of 
technical operations and legislation, the 
authors go further and present a study of 
economic conditions which are vitally affect- 
ing and tending to transform the commercial 
banking structure. An interesting critique is 
given of the more notable remedies proposed 
or adopted in law either for relief of tempo- 
rary crises or for revision of the general 
structure. 

In a chapter on Fiduciary Banking, the 
development of trust departments is traced 
and illustrated with charts showing loans 
and investments of trust companies in ratio 
to those of national and State banks, num- 
ber of trust-empowered national banks from 
1914 to 1932, and number and value of trusts 
administered by national banks from 1929 to 
1932. A highly interesting survey is shown 
of the distribution, by types of investment, 
among 184 testamentary trusts analyzed 
from records of eighteen large trust com- 
panies, covering the years from 1919 to 1931 
and showing common stocks to be over half 
of the total investments in all stocks and 
bonds. The income return, based on book 
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values, is classified according to size of 
trusts for 178 separate trust accounts, and 
shows an average return for the years from 
1920-1931 of 5.8%, with the larger-size trusts 
producing between 6.6% and 6.7%. Current 
return on market value according to bond, 
preferred, and common stock classes is given 
by fields of investment and show composite 
averages of 5.23% income return from bonds, 
6.70% from preferred stock and 6.60% from 
common stock, in the case of the 184 accounts 
reviewed, including both discretionary and 
non-discretionary investment provisions. 

In discussing the changes which have 
tended to concentrate control through branch 
and group banking and the effect of the 
Banking Act of 1933, the statement is made 
that its provisions will “act to force a very 
considerable reduction in the number of 
banks which will, most likely, be followed in 
the course of time by a growth of branches 
in many States. 

The concept and changes in latitude of 
Federal Reserve operations are closely in- 
quired into and the stipulation made that 
reserve banks must be freed of supporting 
the price level of government bonds if they 
are to accommodate commerce and industry 
as originally intended. 





Determinants of Investment Practice 


By EDMUND BROWN, JR, Ph.D. Published 
May 29, 1934, by the MacMillan Company, New 
York. 196 pages; $2.00. 


Recent criticisms of the profit motive, 
combined with attempts to curb speculation 
by legislation, lend interest to Mr. Brown’s 
discussion of the primary objective of in- 
vestment as the expectation of a more or 
less definite rate of return, and ultimate 
recovery of principal. Taking the position 
that certain rules and determinants of prac- 
tice hold in good times and bad, he begins 
with an examination of the investment 


objectives and methods of life insurance 
companies, touches on problems of fire, 
marine and casualty insurance companies, 
and commercial and savings bank invest- 
ment. 

In outlining the investment problems of 
the trustee, the author suggests, as a means 
of preventing shrinkage from selling securi- 
ties which lose legal status and buying 
qualified legals, the “shifting of a large 
part of the statutory trust fund into short- 
term governments during each boom period, 
reinvesting in long-term bonds when prices 
have declined,” but calls attention to ad- 
ministrative difficulties. Company and insti- 
tutional funds and investment trusts are 
also discussed. 

Securities are taken up by types. The dis- 
cussion includes chapters on common stocks 
as investments, bonds, mortgages and pre- 
ferred stocks. The effects of the trade cycle 
on investment risks is treated, and in subse- 
quent chapters are discussed individual in- 
vestment programs, industrial and company 
analysis fundamentals, management deter- 
minants, analysis of balance sheets and in- 
come statements, and implications of cor- 
porate growth and product obsolescence. 





Bay State Decisions and Statutes On Fiduci- 
ary Law 


Members of the Bar, fiduciaries and others 
interested may obtain copies of the lecture 
delivered by Guy Newhall before the Cor- 
porate Fiduciaries Association of Boston, 
May 7, by addressing the secretary of the 
Association, H. B. Driver, 17 Court Street, 
Boston. 

This lecture was a “Review of Massa- 
chusetts Court Decisions and Statutes for 
1934 (May 1, 1933, to May 1, 1934) on 
Fiduciary Law.” Copies are in pamphlet 
form, 16 pages, 6x9 inches. 
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GOLD CURRENCY LEGISLATION AND THE 


GOLD CLAUSE IN CONTRACTS 


By JAMES T. CARTER, Ph.D. 


Epitor’s Note: The author of this article is President of the Corporate Fiducaries 


Association of Baltimore City; Vice-President-Trust Officer, of Counsel for the Fidelity 
Trust Company, Baltimore, Maryland; member of Baltimore City, Maryland and Ameri- 
can Bars; lecturer at the University of Maryland Law School; Ph.D. (Political Science) 
Johns Hopkins University, 1919; LL.B., University of Maryland Law School, 1918; A.B., 
Oberlin College, 1914; Valuation Attorney, Western Maryland Railway Company, 1920-23; 
Deputy United States Attorney for the District of Maryland, 1923-26; author of “The 
Corporation as a Legal Entity” (1919); “The Maryland Digest Supplement III (Court 
of Appeals of Maryland Reports 106-147) ; “Stockholders Liability” (1926), and articles 


in legal periodicals. 


Review of Legislation, Executive Orders and Proclamations, pages 773-779 
Discussion of Constitutional Questions Involved, pages 779-791 
“What Shall We Use for Money?” pages 791-792 


T is estimated that one hundred 
[vite in par value of public and 

private debt obligations now current 
in this country carry the undertaking to 
repay in gold. 

If the Joint Resolution passed by 
Congress June 5, 1933, prohibiting the 
payment in gold is constitutional, can 
these debts be discharged in other cur- 
rency, and, if so, will more currency 
than the face amount of the debt be re- 
quired to discharge them because of the 
devaluation of the gold dollar January 
30, 1934? 

The form of gold clause very fre- 
quently used in corporate bond issues 
provides that the corporation promises 
to pay to the holder $1000 in gold coin 
of the United States of America of the 
standard of weight and fineness on the 
date of issue of the bond. Some clauses 
instead of specifying a date merely refer 
to the payment as one to be made in gold 
of the “present standard weight and fine- 
ness,” which would have the same effect. 
Sometimes the words “or equal to” are 
inserted before the words “the standard 
of weight and fineness.” Sometimes at 
the end of the clause the words “or the 
equivalent thereof” are added and the 
phrase might conceivably change the 
meaning of the clause. Gold bonds or 
notes containing this latter form of 
phraseology have been denied listing on 
1See the Report of Minority of the Committee on 
Banking and Currency of the House of Representa- 
tives, to whom was referred the Joint Resolution 
(H.J. Res. 192) To Assure Uniform Value to the 
Coins and Currencies of the United States, commonly 


referred to as the “Resolution Repealing the Gold 
Standard,”—Report No. 179, 73rd Congress, First 
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the New York Stock Exchange under the 
rulings of the Committee on Stock List 
in effect prior to April, 1933. Sometimes 
the clause is used embodying the words 
“in United States gold coin of the pres- 
ent standard of weight and fineness, at 
the option of the holder.” The clause 
heretofore commonly used in obligations 
of the United States Government sub- 
stitutes the words “of the present stand- 
ard of value” in place of the words “of 
the present standard of weight and fine- 
ness.” ? 

Irrespective of the form of the gold 
clause used, the Joint Resolution abro- 
gating the gold clause provides that 
every provision with respect to any ob- 
ligation which purports to give the 
obligee the right to require payment in 
gold or in an amount of money measured 
thereby is against public policy, and shall 
be discharged upon payment, dollar for 
dollar, in any coin or currency which at 
the time of payment is legal tender for 
public and private debts. 

A review of the events during the 
present administration reveals that the 
United States took its first step toward 
leaving the gold standard by the Presi- 
dent’s Proclamation of March 6, 1933. 
There followed the National Emergency 
Banking Act of March 9, 1933, the Ex- 
ecutive Order of April 5, 1933 (super- 
seded by the later Order of August 28, 


Session; Prentice-Hall, Federal Bank Service (1934) 
par. 6571; see also “The Power of Congress to 
Nullify Gold Clauses,” Russell L. Post and Charles H. 
Willard, 46 Harv. L. Rev. 1226 (June, 1933). 

2 Russell L. Post and Charles H. Willard, ‘The 
Power of Congress to Nullify Gold Clauses,” 46 Harv. 
L. Rev. 1225. 
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1933) ; the Inflation Act of May 12, 1933, 
the Joint Resolution of June 5, 1933, and 
the Gold Reserve of January 30, 1934 
(the Act devaluing the gold dollar). It 
is the Joint Resolution of June 5, 1933 
in relation to the other Acts, Proclama- 
tions and Executive Orders, to which at- 
tention will be particularly directed in 
the following pages. 

Although a discussion of the nullifica- 
tion of gold clauses in contracts may not 
require a definition of the “gold stand- 
ard,” inasmuch as the Joint Resolution 
of June 5, 1933, is frequently referred 
to as the “Joint Resolution Repealing 
The Gold Standard” it may be as well to 
have in mind such a definition of the 
term as has been recently authoritively 


given. 


Prof. Edwin W. Kemmerer has stated the defini- 
tion as follows: ‘“***the gold standard is a mone- 
tary system in which the unit of value, be it the 
dollar, the franc, the pound, or some other unit 
in which prices and wages are customarily ex- 
pressed and in which debts are usually contracted, 
consists of the value of a fixed quantity of gold 
in a free gold market. In this definition several 
things that are popularly associated with the 


gold standard are conspicuous by their absence. 
There is no mention of gold coins, of legal tender, 
of free coinage, or even of redemption of paper 
money in gold. These things are all customary 
accompaniments of the gold standard. They are 


useful devices for maintaining it. The gold 
standard, however, could exist without any or all 
of them. Furthermore, a currency might have all 
these attributes and still not be a true gold 
standard.’”* 


Nullification of The Gold Clause 


The Joint Resolution of June 5, 1933, de- 
clared that “the holding of or dealing in gold 
affect the public interest, and are, therefore, 
subject to proper regulation and _ restric- 


tion”; and that “the existing emergency has. 


disclosed that provisions of obligations which 
purport to give the obligee the right to re- 


3’ Kemmerer On Money, p. 1 (1934). 


#48 Stat. 113, (June 5, 1933), c. 48; U.S.C.A. Tit. 
31, sec. 462—‘‘Joint Resolution to Assure Uniform 
Value to the Coins and Currencies of the United 
States,’”’-—Prentice-Hall, Federal Bank Service, par. 
6570. The pertinent portions of the text are as fol- 
lows: “That (a) every provision contained in or 
made with respect to any obligation which purports 
to give the obligee a right to require payment in gold 
or a particular kind of coin or currency, or in an 
amount in money of the United States measured 
thereby, is declared to be against public policy; and 
no such provision shall be contained in or made with 
respect to any obligation hereafter incurred. Every 
obligation, heretofore or hereafter incurred, whether 
or not any such provision is contained therein or 
made with respect thereto, shall be discharged upon 
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quire the payment in gold or a particular 
kind of coin or currency of the United States, 
or in an amount in money of the United 
States measured thereby, obstruct the power 
of the Congress to regulate the value of the 
money of the United States, and are incon- 
sistent with the declared policy of the Con- 
gress to maintain at all times the equal 
power of the dollar, coined or issued by the 
United States, in the markets and in the pay- 
ment of debts.” 4 The Resolution states that 
all such provisions in any obligation are 
against public policy and that “no such pro- 
vision shall be contained in or made with re- 
spect to any obligation hereafter incurred.” 
It further provides that every obligation, 
heretofore or hereafter incurred, shall be dis- 
charged upon payment, dollar for dollar, in 
any coin or currency which at the time of 
payment is legal tender for public and pri- 
vate debts. Furthermore, the gold clause pro- 
vision contained in any law authorizing obli- 
gations to be issued by or under the authority 
of the United States, is expressly repealed, 
but it is provided that the repeal of any such 
provision shall not invalidate any other pro- 
vision or authority contained in such law. 
The Resolution defines the term “obligation” 
as meaning an obligation of and to the 
United States excepting currency. The term 
“coin or currency” is defined as meaning coin 
or currency of the United States, including 
Federal Reserve notes and circulating notes 
of Federal Reserve banks and national bank- 
ing associations. Furthermore, every obliga- 
tion heretofore or hereafter incurred, wheth- 
er or not containing a promise to pay in gold 
may be discharged on payment, dollar for 
dollar, in any coin or currency which, at the 
time of payment, is legal tender for public 
and private debts, Section 2 of this Joint 
Resolution amended the Inflation Act of May 
12, 1933—the Thomas Amendment to the 
Emergency Farm Mortgage Act of 19335 
—and made all coins and currency of the 
United States heretofore or hereafter coined 
or issued, legal tender for all debts, public or 





payment, dollar for dollar, in any coin or currency 
which at the time of payment is legal tender for 
public and private debts. Any such provision con- 
tained in any law authorizing obligations to be issued 
by or under authority of the United States is hereby 
repealed, but the repeal or any such provision shall 
not invalidate any other provision or authority con- 
tained in such law. (b) As used in this resolution, 
the term “obligation” means an obligation (including 
every obligation of and to the United States, except- 
ing currency) payable in money of the United States; 
and the term “coin or currency” means coin or cur- 
rency of the United States, including Federal Reserve 
notes and circulating notes of Federal Reserve banks 
and national banking associations.” 


548 Stat. 52, Prentice-Hall, Federal Bank Service, 
par. 1447. 











private, public charges, taxes, duties and 
dues. 


Other Gold Currency Legislation ° 


On March 9, 1933, the National Emergency 
Banking Act® gave the President the power 
to investigate, regulate and prohibit transac- 
tions in foreign exchange, and the export or 
hoarding of gold, and gave him the power, 
under heavy penalties to require all persons 
to disclose such transactions. The Act gave 
to the Secretary of the Treasury the power 
to requisition gold.7 

On May 12, 1933, the Inflation Act—the 
Thomas Amendment to the Emergency Farm 
Mortgage Act of 19338—authorized what, in 
substance, is a managed currency and made 
provision for open market operations by the 
Federal Reserve banks in United States ob- 
ligations, and direct purchase by the Federal 
Reserve Board of Treasury bills or other 
obligations of the United States aggregating 
a sum of three billion dollars in addition to 
those then held; and the issuance of United 
States notes to meet maturing Federal ob- 
ligations, in such amounts and at such times 
as the President might approve, not exceed- 
ing three billion dollars to be outstanding at 
any time. The Act also authorized the Presi- 
dent by proclamation to fix the weight of the 
gold dollar in grains nine-tenths fine, at not 
less than fifty per cent. of its then present 
weight, and to fix the weight of the silver 
dollar in grains nine-tenths fine at a definite 
fixed ratio, with respect to the gold dollar, at 
such amounts as he might find necessary to 
stabilize domestic prices and protect foreign 
commerce against the adverse affect of de- 
preciated foreign currencies; and to provide 
for the unlimited coinage of gold and silver 
at the ratio so fixed, or in case the United 
States enters into an agreement with other 
governments, under the terms of which the 
ratio between the value of gold and other 
currency issued by the United States and 
such other governments is established, to fix 
the value of the gold dollar in accordance 
with the ratio so agreed upon. The gold 
dollar as so fixed is to be the standard unit 
of value, and all forms of money issued or 
coined by the United States must be main- 
tained at parity with this standard. The 
President was given authority by this Act, 
for a period of six months, to accept silver 





648 Stat. 1, Mar. 9, 1933, c. 1, sec. 2, amending 
subdivision (b) of s. 5 of the Act of Oct. 6, 1917 (40 
Stat. 415) ; U.S.C.A. Tit. 12, s. 95a. 

™This was done by amending sec. 11 of the Federal 
Reserve Act. 

§48 Stat. 113, Act of June 5, 1933; c¢. 48, s. 2, 
amending 48 Stat. 52; Act of May 12, 1933, c. 25, 
Tit. III, s. 48-45; U.S.C.A. Tit. 31, s. 462. 
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in payment, in whole or in part, of the prin- 
cipal or interest due as of May 12, 1933, 
from any foreign government at not to ex- 
ceed fifty cents per ounce, but not exceeding 
two hundred million dollars in the aggregate, 
against which silver certificates must be is- 
sued in payment of United States obliga- 
tions. This silver bullion received from for- 
eign countries, however, is not to be counted 
as a part of the silver bullion authorized or 
required to be purchased and coined under 
existing law, but was required to be coined 
into silver dollars to the extent necessary to 
redeem the certificates when presented, and 
the balance of the silver is to be held in the 
Treasury to maintain the parity of such cer- 
tificates as provided by existing law.9 (This 
latter provision would seem to be further 
amended by the Act of June 5, 1933, making 
all United States currency legal tender.) 

Following the Inflation Act of May 12, 
1933, the above mentioned Joint Resolution 
of June 5, 1933, became law nullifying all 
gold contract clauses and making all coins 
and currency legal tender. 


Gold Reserve Act 


The Inflation Act was further amended by 
the Gold Reserve Act of January 30, 1934,1° 
under which the President was given the 
power to issue silver certificates in lieu of 
standard silver dollars in payment for silver 
bullion, and also to issue silver certificates 
against silver bullion, silver or silver dollars 
in the Treasury other than those held for 
redemption of outstanding silver certificates, 
and to coin silver dollars for the payment of 
outstanding silver certificates. The President 
is authorized to reduce the weight of the sil- 
ver dollar in the same percentage that he 
may have reduced the weight of the gold 
dollar; and to reduce the weight of sub- 
sidiary coin as well. 

The Gold Reserve Act in addition to the 
provisions above referred to, which became 
part of the Inflation Act of May 12, 1933, 
placed in the United States the title to all 
gold and substituted gold certificates for 
gold coins as legal reserves for the Federal 
Reserve banks. According to the House Re- 
port concerning the general purposes of that 
Act,!1 the Bill is designed to enable the ad- 
ministration to restore a fairer price level 
and to arrive eventually at a less variable 


® See Parity Act of Mar. 14, 1900, c. 41, s. 1; 31 Stat. 
45; 31 U.S.C.A. s. 314. 

10 Stat. ; see Prentice-Hall, Federal 
Bank Service (1934), par. 1560. 

11 Report No. 292, House of Representatives, 73rd 
Congress, 2d Session; See Prentice-Hall, Federal Bank 
Service (1984), par. 7230. 
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dollar, and to improve our financial and 
monetary system. The Report states that all 
commodities are measured in gold, hence the 
first step in control must be the acquisition 
of the gold stocks. The Act provides that no 
gold shall be coined or paid out with the 
exception that coinage may continue for for- 
eign countries, in accordance with the Act of 
January 29, 1874.12 All gold coin must be 
withdrawn from circulation and, together 
with other gold owned by the United States, 
formed into bars of such weights and de- 
grees of fineness as the Secretary of the 
Treasury may direct. No currency is to be 
redeemed in gold, provided, hgwever, that 
gold certificates owned by the Federal Re- 
serve banks may be redeemed at such times 
and in such amounts as, in the judgment of 
the Secretary of the Treasury, may be neces- 
sary to maintain the equal purchasing power 
of every kind of currency of the United 
States, but no redemption may be made ex- 
cept in gold bullion in an amount equivalent 
at the time of redemption in currency sur- 
rendered for the purpose. 


Section 7 of the Act relates to the provi- 
sions applying when the weight of gold 
dollars is reduced and establishes a method 
of handling the gain or loss resulting from 


further alteration in the value of Treasury 
gold. ; 


Sections 8 and 9 are amendments to exist- 
ing laws to make it possible for the opera- 
tions of the stabilization fund created by 
Section 10 to be more flexible. They give the 
Secretary of the Treasury authority to pur- 
chase gold at home or abroad with any 
direct obligations, coin or currency of the 
United States. He may also sell gold for the 
sole purpose of stabilizing the exchange 
value of the dollar, and for this purpose a 
stabilization fund of two billion dollars from 
the profits realized to the United States by 
the acquisition of gold and devalorization of 
the gold dollar is set aside by Section 10. 
Such a stabilization fund has been in opera- 
tion in England now for many months. 


The portion of the Gold Reserve Act 
amending the Inflation Act of May 12, 1933, 
with reference to the President’s power to 
fix the weight of gold dollars adds to the 
fifty per cent. minimum provision above 
noted, the restriction against fixing its 
weight in any event at more than sixty per 
cent. of the weight at the time of the passage 
of the Gold Reserve Act January 30, 1934. 


2 U.S.C.A. Tit. 31, s. 367. 

33 For a succinct review of our banking history since 
1863, see Opinion of Walter Wyatt, General Counsel 
of The Federal Reserve Board, Dec. 5, 19382, to the 
Federal Reserve Board, on the Constitutionality of 
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The profit to be realized by the United States 
from the devaluation of the dollar is required 
to be covered into the United States Treas- 
ury, and from the profits, the fund of two 
billion dollars is established and appropri- 
ated to be deposited with the Secretary of 
the Treasury to enable him, for the sole 
purpose of stabilizing the exchange value of 
the dollar, with the approval of the Presi- 
dent, to deal in gold and foreign exchange, 
and such other instruments of credit and 
securities as he may deem necessary. The 
House Report, above mentioned, attributes 
to the effective use by Great Britain of a 
similar fund, the fact that the United States 
was forced off the gold standard, and states 
that: “It is to prevent a repetition of this 
experience that we created the stabilization 
fund preparatory to the return to gold re- 
demption.”18 


Executive Orders and Proclamations 


In the light of these statutory provisions 
it is interesting to note what proclamations 
and executive orders of the President and 
Secretary of the Treasury have been issued 
pursuant to them. On March 6, 1933, prior 
to the enactment of the National Emergency 
Banking Act of March 9, 1933, the President 
issued his first Proclamation relating to 
gold.14 It stated that: “There have been 
heavy and unwarranted withdrawals of gold 
and currency from our banking institutions 
for the purpose of hoarding”; that continu- 
ous and increasingly extensive speculative 
activity abroad in foreign exchange has re- 
sulted in severe drains on the Nation’s stock 
of gold; that these conditions have created 
a national emergency; and that it is in the 
best interests of all bank depositors that a 
period of respite be provided with a view to 
preventing further hoarding of coin, bullion, 
or currency, or speculation in foreign ex- 
change, and permitting the application of 
appropriate measures to protect the inter- 
ests of our people. The Proclamation then 
recited that: “It is provided in Section 5 (b) 
of the Act of October 6, 1917 (40 Stat. L. 
411), as amended, “That the President may 
investigate, regulate or prohibit under such 
rules or regulations as he may prescribe, by 
means of licenses or otherwise, any trans- 
actions in foreign exchange and the export, 
hoarding, melting or earmarking of gold or 
silver coin or bullion, or currency * * *’; 
* * *.”” Thereupon, the Proclamation pro- 


Legislation Providing a Unified Commercial Banking 
System for the United States; Prentice-Hall, Federal 
Bank Service (1934) par. 7039. 

14See Prentice-Hall, Federal Bank Service (1934), 
par. 6520. 











vides that “in order to prevent the export, 
hoarding or earmarking of gold or silver 
coin, or bullion or currency” the President 
proclaims a Bank Holiday from March 6 to 
March 9, during which time no banking in- 
stitution in the United States was permitted 
to “pay out, export, earmark or permit the 
withdrawal or transfer * * * of any gold or 
silver coin or bullion or currency” nor to 
“take any other action which might facilitate 
the hoarding thereof.” During the holiday 
the Secretary of the Treasury was by this 
Proclamation authorized, with the approval 
of the President, and under such regulations 
as he might prescribe, (a) to permit any 
such banking institution to perform any or 
all the usual banking functions, (b) direct, 
require, or permit the issuance of clearing 
house certificates or other claims against 
assets of banks, and (c) authorize and direct 
the creation in such banks of special trust 
accounts for the receipt of new deposits. 
This Proclamation, it will be noted, related 
to banks, not individuals. The prohibition 
against payment by the banks of gold coin, 
bullion or gold certificates, and against the 
allowance of withdrawal of any currency for 
hoarding has been kept in force to date. On 
March 9, 1933, the President’s second Procla- 
mation continued the Banking Holiday for a 
brief period. 

On March 8, 1933, the Federal Reserve 
Board requested Federal Reserve banks to 
prepare and forward to the Board, as soon as 
possible after March 13, 1933, as complete a 
list as could be made from information they 
were able to obtain of the names and ad- 
dresses of all persons who had withdrawn 
gold from the Federal Reserve banks, or 
member banks, since February 1, 1933, and 
who had not redeposited it in the banks on 
or before March 13. The Federal Reserve 
Board authorized the Federal Reserve banks 
to give publicity to the request. It advised 
them that it had no objection to their obtain- 
ing similar information from non-member 
banks, and information regarding with- 
drawals prior to February 1, 1933. On March 
9 the Board further advised that its request 
of March 8 applied to both gold coin and 
gold certificates. Subsequently, on March 12 
and March 18, the Board extended, to March 
17 and March 27, respectively, the final date 
as of which the lists mentioned should be 
compiled. 


National Emergency Banking Act 


On March 9, 1933, the National Emer- 
gency Banking Act was passed. By Section 
1, Title I—“The actions, regulations, rules, 
licenses, orders and proclamations heretofore 
or hereafter taken, promulgated, made or 
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issued by the President of the United States, 
or the Secretary of the Treasury, since 
March 4, 1933, pursuant to authority con- 
ferred by Sub-division (b) of Section 5 of 
the Act of October 6, 1917, as amended’ 
were approved and confirmed. 

By Section 2, of the Act, Sub-division (b) 
of Section 5 of the Act of October 6, 1917— 
The Trading With The Enemy Act—was 
amended to provide that: 


“During time of war or during any other period 
of national emergency declared by the President, 
the President may, through any agency that he 
may designate, or otherwise, investigate, regulate, 
or prohibit, under such rules and regulations as 
he may prescribe, by means of licenses or other- 
wise, any transactions in foreign exchange, trans- 
fers of credit between or payments by banking 
institutions as defined by the President, and ex- 
port, hoarding, melting, or earmarking of gold or 
silver coin or bullion or currency, by any person 
within the United States or any place subject to 
the jurisdiction thereof; and the President may 
require any person engaged in any transaction 
referred to in this sub-division to furnish under 
oath complete information relative thereto, in- 
cluding the production of any books of account, 
contracts, letters or other papers, in connection 
therewith in the custody or control of such person, 
either before or after. such transaction is com- 
pleted. Whoever willfully violates any of the pro- 
visions of this sub-division or of any license, order, 
rule or regulation issued thereunder shall, upon 
conviction, be fined not more than $10,000, or, if 
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a natural person, may be imprisoned for not more 

than ten years, or both; * * *.” 

Section 3 of this Act amended Section 11 
of the Federal Reserve Act by adding a sec- 
tion giving the Secretary of the Treasury 
the power to requisition gold.15 


Executive Order of March 10, 1933 


On March 10, 1933, the Executive Order 
relating to the opening of banks and export 
of gold was issued by the President, reciting 
that it was issued by virtue of the authority 
vested in him by the above mentioned Act of 
1917, as amended by the Act of March 9, 
1933, and by virtue of all other authority 
vested in him. It provided, among other 
things, that no individual, partnership, asso- 
ciation or corporation, including any bank- 
ing institution, should export or otherwise 
remove or permit to be withdrawn from the 
United States, or any place subject to its 
jurisdiction, any gold coin, bullion or certifi- 
cates, except in accordance with regulations 
prescribed by or under license issued by the 
Secretary of the Treasury; and that no per- 
mission to any banking institution to per- 
form any banking functions should authorize 
it to pay out any gold coin, gold bullion or 


gold certificates, except as authorized by 
the Secretary of the Treasury, nor allow 
withdrawals of any currency for hoarding. 


Regulations No. 18 and No. 20 


Among the Regulations of the Secretary 
of the Treasury, subsequently issued March 
11, was Regulation No. 18 relating to the 
authorization of banks to subscribe and pay 
for any United States Government obliga- 
tions which might be offered for subscrip- 
tion. By this Regulation all Federal Reserve 
banks were authorized to redeem matured 
obligations of the United States and to cash 
coupons, provided no gold or gold certificates 
should be paid out. 

When, on March 11, the Secretary of the 
Treasury issued Regulation No. 22 (amend- 
ed March 13), relating to the opening of 
Federal Land banks and other Federal bank- 
ing institutions and corporations, the per- 
mission for opening was conditioned upon 
the delivery by such institutions, within 
thirty days from the date of the Regulation, 
to the Treasurer of the United States, or to 
the Federal Reserve banks, or a Federal Re- 
serve branch bank of the district in which it 
was located, all gold coin, bullion, and cer- 
tificates owned by it, to receive payment in 
credit or in other kinds of coin or in cur- 
rency. 


1% See infra p. 11. 
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Proclamation of December 30, 1933 


The President’s Proclamation of December 
80, 1933, returned to the supervision of the 
respective State banking authorities all non- 
Federal Reserve member banks and excluded 
them from the scope of the Proclamations 
of March 6 and March 9, and the Executive 
Order of March 10, and all orders and regu- 
lations pursuant thereto, but it still provided 
that no banking institution should pay out 
any gold coin, bullion or certificates, except 
as authorized by the Secretary of the Treas- 
ury, and still prohibited the withdrawal of 
any currency for hoarding. 


“Hoarding” Defined 


On April 5, 1933, an Executive Order was 
issued by the President forbidding the 
hoarding of gold coin, gold bullion or gold 
certificates by individuals, partnerships, 
associations or corporations and defined 
“hoarding” as meaning the withdrawal and 
withholding of gold coin, gold bullion or gold 
certificates from the recognized and cus- 
tomary channels of trade. Furthermore, all 
persons were required to deliver, on or be- 
fore May 1, 1933, to the Federal Reserve 
Board, or a branch or agency thereof, or to 
any member bank of the Federal Reserve 
System, all gold coin, bullion or certificates 
then owned by them or coming into their 
ownership on or before April 28, 1933, with 
certain exceptions relating to industrial use 
of gold, etc. Payment for gold surrendered 
was directed to be made in an equivalent 
amount of any other form of coin or cur- 
rency coined or issued under the laws of the 
United States under penalty for non-com- 
pliance of a fine of not exceeding $10,000 or 
ten years imprisonment, or both. This Execu- 
tive Order was revoked by the Executive 
Order of August 28, 1933, which is, however, 
as to both mentioned provisions not dis- 
similar. It provided that within fifteen days 
from the date of the order every person in 
possession of or owning gold coin, bullion or 
certificates must make, under oath, and file 
a return constituting a public record, to the 
Secretary of the Treasury, containing true 
and complete information relative thereto. 
An extension of time for filing of not more 
than forty-five days might be obtained. It 
further provided that after thirty days from 
the date of the order no person should hold 
or retain any interest in gold coin, bullion 
or currency, except under a license. 

On September 12, 1933, the Secretary of 
the Treasury, under the authority of the 
President’s Executive Order of August 28, 
1933, issued his Gold Regulations relating to 
hoarding, exporting and earmarking of gold. 
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On October 25, 1933, an Executive Order 
was issued relating to gold recovered from 
natural deposits. 

The Executive Order of January 15, 1934, 
related to the regulation of transfers in for- 
eign exchange, and transfers of credit, and 
the export of gold and currency. It prohibit- 
ed every transaction in foreign exchange, 
transfer of credit from a banking institution 
within the United States to one outside the 
United States, and prohibited all export of 
currency or silver coin, except under license 
to be issued by the Secretary of the 
Treasury. 

By Section 3 of Title I of the National 
Emergency Banking Act of March 9, 1933, 
Section 11 of the Federal Reserve Act had 
been amended to add a new sub-section (n) 
to give the Secretary of the Treasury when- 
ever, in his discretion, such action were 
necessary to protect the currency system of 
the United States, power to require any per- 
son to pay and deliver to the Treasurer of 
the United States gold coin, gold bullion and 
gold certificates for which payment should 
be made in an equivalent amount of any 
other form of coin or currency coined or 
issued under the laws of the United States. 

Any individual failing to comply with the 
Secretary’s requirements was subjected to a 
penalty in twice the value of the gold or 
gold certificates, to be collected by the Sec- 
retary of the Treasury by suit or otherwise. 
Under this amended statute the Secretary of 
the Treasury on December 28, 1933, issued 
an order supplementing the Executive Order 
of August 28, 1933, requiring delivery of 
gold coin, gold bullion and gold certificates 
on or before January 17, 1934. On December 
29, 1933, according to a circular issued by 
the Federal Reserve Bank of New York, 
Second District, a telegram from the Treas- 
ury Department authorized the Federal Re- 
serve banks to make payment for gold coin, 
gold bullion and gold certificates, dollar for 
dollar, at $20.67 per fine ounce, and to charge 
the Treasurer’s account. 

By order of the Secretary of the Treasury, 
January 15, 1934, all gold was required to 
be delivered to the Treasurer of the United 
States not later than January 17, 1934. 

Subsequent to the passage of the Gold 
Reserve Act, January 30, 1934, by procla- 
mation of the President, January 31, 1934, 
the weight of the gold dollar is placed at 
155/21 grains nine-tenths fine. The weight 
of the gold dollar before this proclamation 
became effective was 258/10 grains; there- 
fore, the gold dollar now stands at 59.06+ 
in relation to the previous one. The number 
of grains of gold in the gold dollar was re- 
duced from 23.22 grains to 13.71+ grains. 
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This proclamation states that the President 
finds that the foreign commerce of the United 
States is adversely affected by reason of the 
depreciation in value of the currencies of 
other governments in relation to the present 
standard value of gold, and that the economic 
emergency requires an expansion of credit; 
and that it is necessary to reduce the weight 
of the gold dollar in order to stabilize domes- 
tic prices and protect the foreign commerce 
against the effect of depreciated foreign 
currencies. 

The Secretary of the Treasury issued his 
provisional regulations under the Gold Re- 
serve Act January 31, 1934. He defines “cur- 
rency of the United States” as “currency 
which is legal tender and includes United 
States notes, Treasury notes of 1890, gold 
certificates, silver certificates, Federal Re- 
serve notes, and circulating notes of the Fed- 
eral Reserve banks and national banking 
associations.” Whenever reference is made in 
those regulations to equivalents as between 
dollars or currency of the United States and . 
gold, one dollar or one dollar face amount of 
any currency of the United States equals 
such number of grains of gold nine-tenths 
fine as, at the time referred to, are contained 
in the standard unit of value. 


Decisions of the Courts: Constitutional Ques- 
tions Involved 


The constitutional powers of Congress 
with reference to the establishment and 
maintenance of a uniform system of cur- 
rency are involved in each of the statutes 
above outlined, whether it be the Gold 
Hoarding Act (that is, the provisions relat- 
ing to the subject of hoarding in the Na- 
tional Emergency Banking Act of March 9, 
1933) or the Inflation Act of May 12, 1933, 
or the Gold Standard Act of June 5, 1933, 
nullifying the gold clause in debt and con- 
tract obligations, or the Gold Reserve Act 
of January 30, 1934. 

Article I, Section 8 of the Constitution 
contains the following provisions: Para- 
graph 5 gives Congress the power “to coin 
money, regulate the value thereof, and of 
foreign coin” (as also to “fix the standard of 
weights and measures”). 

Paragraph 2 gives Congress the power 
“to borrow money on the credit of the 
United States.” 

It is primarily from these two powers that 
the powers to establish a uniform national 
currency are derived, and to establish its 
legal tender qualities, as well as the power 
to nullifying the gold clause, take title to 
gold and devalue the dollar. These powers 
are not given Congress by these express 
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powers of the Constitution alone, but are 
said to be derived for the most part from 
Paragraph 18 of Section 8 of Article I, 
which gives Congress the power “to make 
all laws which may be necessary or proper 
for carrying into execution the aforegoing 
powers, and all other powers vested by this 
Constitution in the Government of the 
United States, or in any department or offi- 
cers thereof.’’16 

There are other express powers that might 
be called upon in the composite of those 
powers within the sphere of which the Fed- 
eral Government is said to be sovereign. For 
instance, Paragraph 3 of Section 8 of Arti- 
cle I gives to Congress the power to “regu- 
late Commerce With Foreign Nations, and 
among the several States, * * *.” Paragraph 
4 gives the power “to establish * * * uniform 
laws on the subject of bankruptcies * * *.” 
Paragraph 1 gives the power “to lay and 
collect taxes, duties, imposts and excises, to 
pay the debts and provide for the common 
defense and general welfare of the United 
States.” 


Fourteenth Amendment 


Section 4 of the Fourteenth Amendment 
provides that “the validity of the public debt 
of the United States authorized by law, in- 
cluding debts incurred for payment of pen- 
sions and bounties for services in suppressing 
insurrection and rebellion, shall not be ques- 
tioned * * *.” This section of the Fourteenth 
Amendment was without doubt intended to 
prevent any scaling down or repudiation of 
the national debt incurred by reason of the 
Civil War, and the history of the records 
leading up to the adoption of the amendment, 


1%6See “The Power of Congress to Nullify Gold 
Clauses,” Russell L. Post and Charles H. Willard, 46 
Harv. L. Rev. 1225, 1248 (June, 1933). 

See “A Forgotten Section of the Fourteenth 
Amendment,” by Phanor J. Eder, 19 Cornell L. Quar. 
1-19 (Dec., 1933). 


and the public expressions of President 
Grant indicate that it was the intention by 
this amendment to insure the payment of 
that debt in gold.17 Indeed, this amendment, 
insofar as it affects public as distinct from 
private obligations, might conceivably be 
said to constitute an express limitation upon 
the right of the Federal government to abro- 
gate contracts—a right otherwise unlimited 
by any express provision of the Constitu- 
tion. However, this limitation also must be 
subordinated to the Acts of Congress which 
might be deemed appropriate, necessary and 
proper to enable the Federal government to 
carry out the express powers to coin money 
and fix the value thereof, and to borrow 
money on the credit of the United States. 


Limitations Set in Fifth Amendment 


Another serious question which must be 
considered and which may come before the 
courts for a decision is the affect on the 
aforementioned legislation of the limitations 
set forth in the Fifth Amendment, which 
provides that “no person shall be * * * de- 
prived of * * * property without due process 
of law, nor shall private property be taken 
for public use without just compensation.” 
Whether or not the taking of private prop- 
erty is for public use may well be fixed by 
legislative determination, but the matter of 
just compensation is a judicial question, and 
it may well be asked whether or not the 
statutes which took title to the gold, and the 
regulations issued by the Secretary of the 
Treasury which provided that payment 
should be made therefor at $20.67 in cur- 
rency per ounce, when gold at the time was 
worth in the world market $25.31, consti- 
tutes just compensation.18& 

Still another provision of the Federal Con- 
stitution, which may be applicable to the 
penalty provisions of the aforementioned 
statutes, is that of the Fifth Amendment, 
which provides that no person “shall be com- 
pelled in any criminal case to be a witness 
against himself * * *.” 


Case of United States vs. Campbell 


The constitutionality of the provisions of 
Sections 2 and 3 of the National Emergency 
Banking Act of March 9, 1933, and the 
President’s Executive Orders of April 5, 
1933, and August 28, 1933, issued under Sec- 
tion 2 of Title III of the Act, and the Regu- 
lations of the Secretary of the Treasury, 





18 See Notes—Constitutional Law: Eminent Domain: 
Just Compensation: Gold Hoarding Legislation, by 
David Altman, 19 Cornell L. Quar. 288 (Feb., 1934). 
See also—“‘Gold,” by Herbert Barry, 20 Va. L. Rev. 
263-306 (Jan., 1934). 
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issued pursuant to the President’s Executive 
Orders, came before the United States Dis- 
trict Court for the Southern District of New 
York for a decision rendered November 16, 
1933, in the case of United States v. Camp- 
bell.19 The constitutionality of the Act was 
sustained. 

District Judge Woolsey, in rendering the 
decision, upheld the legality of Section 3 of 
the Executive Order of August 28, 1933 (the 
order which superseded the Executive Order 
of April 5, 1933), requiring returns under 
oath to the Secretary of the Treasury to 
be filed by owners of gold coin, bullion 
and certificates. The Court held to be illegal 
Section 5 of that order, which, under the 
guise of regulating hoarding, had prohibited 
any person from retaining in his possession, 
without a license, any gold coin, bullion or 
certificates. It was held that the Secretary 
of the Treasury, and not the President, 
under the provisions of Section 3 of the 
National Emergency Banking Act, was 
given the power to require all persons to 
deliver their gold to the Treasurer of the 
United States, and, therefore, that the 
Executive Order of the President was with- 
out warrant of law; and the Regulations 
issued September 12, 1933, by the Secretary 
of the Treasury were pursuant to the Presi- 
dent’s Executive Order of August 28, 1933, 
and were, therefore, likewise issued without 
warrant of law. 

Later, on December 28, 1933, and January 
15, 1934, the Secretary of the Treasury 
issued his orders that all gold be delivered 
to the Treasurer of the United States, but 
at the time the Campbell case was decided 
no such orders had been issued by the Sec- 
retary of the Treasury under authority of 
Section 3 of Title I of the National Emer- 
gency Banking Act. 


Two Other Separate Suits 


There were two other separate suits? 
presented to the Court and decided at the 
same time that the argument upon the de- 
murrer to the indictment in the criminal case 
was heard. 

In one case Campbell filed a bill in equity 
against the Chase National Bank asking for 
the specific performance of the contract of 
bailment under which he had deposited 
twenty-seven bars of gold bullion. This case 
was dismissed for want of jurisdiction, the 


25 F. Supp. 156 (Nov. 16, 1933) ; appeal dismissed, 
78 L. ed. 559 (Feb. 12, 1934) ; motion of appellant to 
reinstate appeal, dismissed, 78 L. ed. 562 (Feb. 19, 
1934). 

20 Campbell v. Chase National Bank, and Campbell 
v. Medalie, United States Attorney, 5 F. Supp. 156 
(Nov. 16, 1933). 
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Court holding that the Federal statutes do 
not give the Federal Courts jurisdiction 
merely because one of the parties is incor- 
porated under an Act of Congress, nor did 
the facts show a diversity of citizenship or a 
suit involving the required jurisdictional 
amount of $3,000. The Court held that the 
case did not involve a Federal question aris- 
ing under the Constitution and laws of the 
United States. The mere allegation in the 
bill of complaint, of an anticipated defense 
to the plaintiff’s cause of action, which might 
involve a Federal question, was not enough 
to establish jurisdiction. The Court held that 
there was an adequate remedy at law inas- 
much as Campbell could have maintained an 
action for conversion or replevin. In this 
same suit Campbell had also filed a motion 
for an injunction pendente lite to restrain 
the bank from parting with the gold. This 
motion, likewise, failed when the suit itself 
was dismissed. ; 

In the other equity suit Campbell brought 
an action in equity against United States * 
Attorney Medalie, seeking to enjoin him 
from prosecuting the criminal case, and 
asked also for an injunction pendente lite. 
This case was dismissed on the ground that 
the complaint lacked equity. The Court held 
that the bill did not seek protection against 
threatened criminal action as a means of 
protecting equity jurisdiction already se- 
cured. The indictment had been found prior 
to the institution of the equity suit. The 
Court had already taken jurisdiction of the 
criminal proceedings. Judge Woolsey thought 
that to grant the relief sought would be an 
intolerable interference by the Courts with 
the enforcement of law by the Executive, 
for Campbell had raised the constitutional 
question in the criminal case, and that ques- 
tion could be decided as well there as in the 
equity court. The complainant had, there- 
fore, an adequate remedy at law.?1 


Constitutional Questions Raised 


A number of interesting constitutional 
questions were raised in the criminal case: 

1. Did Congress have power under the 
Constitution to pass Title I of the National 
Emergency Banking Act of March 9, 1933? 
This question the Court answered in the 
affirmative. 

2. If Congress did have that power, did it 
exercise the power in a proper manner by 


21 Prosecution of the criminal proceeding is now 
(May 4, 1934) pending in the District Court awaiting 
decision in the equity suits now pending in the United 
States Circuit Court of Appeals for the 2d Circuit 
which, it is expected, will be argued in May. 
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declaring a policy and delegating to the 
President, in Section 2, and to the Secretary 
of the Treasury, in Section 3, respectively, 
the power of making regulations under the 
said sections? This also the Court answered 
in the affirmative. 

3. If the manner in which Congress exer- 
cised this power was constitutional, were the 
Executive Orders issued by the President, 
and-the Regulations pursuant thereto issued 
by the Secretary of the Treasury on which 
the prosecution of the defendant was 
founded, within the authority granted to the 
President in Section 2, Title I of the Act? 
In answer to this question, the Court held 
that the President could properly require 
returns of information as provided in the 
Executive Orders, but only the Secretary of 
the Treasury could, under the law, requisi- 
tion gold. 

4. If the Executive Orders were within the 
authority given by Congress to the Presi- 
dent, was that authority exercised in such a 
manner as not to violate any of the defend- 
ant’s rights? In its answer to this question, 
the Court, sustaining the demurrer to the 
second count of the superseding indictment, 
held that the portion of the President’s 
Executive Order, and the Regulations of the 
Secretary of the Treasury issued thereunder, 
requiring delivery of all gold to the Secre- 
tary of the Treasury, was beyond the powers 
granted to the President under Section 2 of 
the National Emergency Banking Act. The 
Court sustained the criminal indictment and 
the first count of the superseding indict- 
ment and thereby held that the portions of 
the President’s Executive Orders requiring 
the filing of a return of information as to 
gold holdings by all persons was within his 
power to regulate hoarding under the ex- 
press provisions of the National Emergency 
Banking Act. 

In this connection it may well be asked 
how the Court could hold that the power to 
requisition gold is beyond the authority ex- 
pressly given in the statute to the President 
to regulate gold hoarding, and yet sustain 
on constitutional grounds the power of Con- 
gress to give, in the statute, to the Secretary 
of the Treasury the power to requisition 
gold on the ground that it is a step neces- 
sary, proper and appropriate to enable the 
government to carry out the coinage and 
currency powers given in the Constitution. 

The Court in approaching these questions 
restated the principles that have become in- 
creasingly familiar in recent decisions22 of 

2 Home Bidg. & Loan Assn. v. Blaisdell, 78 L. ed., 


255 (Jan. 8, 1934), Nebbia v. New York, 78 L. ed., 
563 (March 5, 1934). 
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the Supreme Court, that “an emergency 
cannot be allowed to beget a power in Con- 
gress, but * * * an emergency may call 
for the exercise by Congress of an exist- 
ing power which may have always lain 
latent * * *.” 

The provisions of the Constitution prin- 
cipally involved in the Campbell case are 
Article I, Section 8, Clauses 2, 5 and 18. By 
these provisions there were granted to Con- 
gress inter alia the power “To borrow Money 
on the credit of the United States; To coin 
Money, regulate the Value thereof, and of 
foreign Coin; * * * To make all Laws which 
shall be necessary and proper for carrying 
into Execution the foregoing Powers, and 
all other Powers vested by this Constitution 
in the Government of the United States, 
or in any Department or Officer thereof.” 
As incident to the powers in Congress to 
coin money and regulate the value thereof, 
and to borrow on the credit of the United 
States, Congress, said the Court, “must al- 
ways have power to legislate, regarding gold 
bullion held by persons within the United 
States, and to treat gold bullion as affected 
with a public interest.” Citing the expres- 
sion of Chief Justice White as to the plenary 
power given to Congress over interstate and 
foreign commerce, and pointing out that in 
United States v. Ferger,?? the Supreme 
Court sustained the power of Congress to 
deal with the subject of fraudulent and ficti- 
tious bills of lading because of their effect 
upon interstate and foreign commerce, not- 
withstanding that commerce in the bills of 
lading themselves could not exist, Judge 
Woolsey held that, although gold bullion is 
not money, nevertheless, its relation to 
money and to the currency system of the 
United States warrants Congressional action 
with reference to it. “The powers of Con- 
gress under the clauses above quoted are on 
their face exceedingly broad because they 
involve, not only power to coin money, but 
to regulate the value thereof, and to borrow 
money on the credit of the United States, 
and, of course, by necessary implication, to : 
maintain the credit of the United States on 
advantageous terms. These powers must 
necessarily be broad enough to achieve the 
objective of a currency which should be of 
universal circulation throughout the United 
States.” 

Powers of Congress 


It has been held that Congress has the 
power to declare what shall be legal ten- 
der.24 Congress can provide for the issuance 


73250 U.S. 199, 203, 39 S. Ct. 445, 446, 63 L. ed. 
936 (1919). 

*4Legal Tender Cases, 
1870) ; 20 L. ed. 287. 


12 Wall. 457, 545 (U.S. 
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of paper money and make it legal tender 
acceptable in payment of contract obliga- 
tions as to contracts made both before and 
after the passage of such Acts. Congress can 
authorize the reissuance of such paper cur- 
rency, after its redemption,2> whether in 
war time or in time of peace, and, under its 
power to coin money and regulate the value 
thereof, can establish a national currency 
either in coin or in paper, and make that 
currency lawful money for all purposes, both 
as to National and State Governments and 
private individuals.26 Congress can vary the 
value of the amount of gold to be contained 
in the gold dollar.*7 It did so in 1834,?8 when 
it reduced the number of grains in the gold 
dollar by about six per cent. In the Legal 
Tender Case of Juilliard v. Greenbaum,?9 the 
Supreme Court stated that “ * * * Congress 
may * * * issue coins of the same denomina- 
tions as those already current by law, but of 
less intrinsic value than those, by reason of 
containing a less weight of precious metals, 
and thereby enable debtors to discharge their 
debts by the payment of coins of less real 
value. A contract to pay a certain sum in 
money, without any stipulations as to the 
kind of money in which it shall be paid, may 
always be satisfied by payment of that sum 
in any currency which is lawful money at 
the place and time at which payment is to 
be made. * * * As observed by Mr. Justice 
Strong in delivering the opinion of the Court 
in the Legal Tender Cases, ‘Every contract 
for the payment of money, simply, is neces- 
sarily subject to the constitutional power of 
the government over the currency, whatever 
that power may be, and the obligation of the 
parties is, therefore, assumed with reference 
to that power.’ 12 Wall. 549.” In the Legal 
Tender Cases? Mr. Justice Strong declared 
that an obligation to pay $1,000 contracted 
before 1834 could “undoubtedly be dis- 
charged with 100 eagles coined after that 
date” though they contained less gold. “The 
creditor who had a thousand dollars due him 
on the 31st day of July, 1834 (the day before 
the Act took effect), was entitled to a thou- 
sand dollars of coined gold of the weight 
and fineness of the then existing coinage. 
The day after he was entitled only to a sum 
six per cent. less in weight and in market 





** Juilliard v. Greenman, 110 U.S. 421, 4 S. Ct. 122, 
28 L. ed. 204 (1884). 

*6 Juilliard v. Greenman, supra. 

*7 Juilliard v. Greenman, supra. 

*5 Act of June 28, 1834, effective August 1, 1834, 4 
Stat. 699. 

*9110 U.S. 421, 449 (1884). 

3° Knox v. Lee, Parker v. Davis, 79 U. S. 457, 552 
(1870). 

31 M’Culloch v. Md., 4 Wheat. 317, 421 (U.S. 1819), 
4 L. ed. 579: First National Bank of Bay City v. 
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value, or a similar number of silver dollars. 
Yet he would have been a bold man who had 
asserted that, because of this, the obligation 
of the contract was impaired, or that private 
property was taken without compensation 
and without due process of law. No such 
assertion, as far as we know, was ever 
made.” 

It has been held that the same constitu- 
tional powers that give Congress its cur- 
rency powers permit Congress to create a 
national bank with all the powers incident 
to such institutions,3! and in order to protect 
the national currency from interference by 
issues of State bank notes, Congress may 
tax those notes out of existence.32 The de- 
termination of the existence of the emer- 
gency that would warrant Congress in taking 
such action as may be appropriate to carry 
into execution the express powers over the 
currency, and the fact of the existence of 
such a national emergency calling for such 
action, is a political question to be deter- 
mined by Congress, and not a judicial ques- 
tion to be afterwards passed upon by the 
Courts.33 

The Supreme Court has held that the pri- 
vate ownership of silver coin is subject to 
the will of the sovereign, and can be con- 
trolled by it.34 It is not a long step from a 
decision sustaining the right to control such 
coin, to a decision sustaining the right of 
Congress to control gold or silver bullion— 
potential coin—or gold certificates in their 
relation to the currency. The doctrine of 
“composite powers” was called upon in the 
reasoning sustaining the decision as to the 
validity of the Legal Tender Acts. That is 
close to the doctrine of “inherent sovereign 
powers” which is not wholly consistent with 
the theory of our National Government as 
being one of delegated powers only, unless 
the term is defined, as in the Campbell case, 
to mean that Congress, within its sphere of 
expressly delegated powers, has all the 
plenary powers of a sovereign in a state 
having a unitary government, such as Great 
Britain. One of these sovereign powers is 
the right of eminent domain. So long as it is 
exercised by the government in accordance 
with the terms of the Fifth Amendment 
providing for just compensation, this power 


Union Trust Co., 244 U.S. 416, 37 S. Ct. 734, 61 L. ed. 
1233 (1917). 

32 Veazie Bank v. Fenno, 8 Wall. 533 (U.S. 1869), 
19 L. ed. 482, sustaining the constitutionality of the 
Act of July 13, 1866. (14 Stat. 146, sec. 9). 

33 Juilliard v. Greenman, supra. 

34 Ling Su Fan v. United States, 218 U.S. 302, 31 
S. Ct. 21, 54 L. ed. 1049 (1910), 30 L.R.A. (N.S.) 
1176 sustaining the validity of the Act of the Philip- 
pine Government prohibiting the export of Philip- 
pine silver coin from the Philippine Islands. 
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can be called into use in support of the pow- 
ers to maintain, regulate and protect the 
currency. 


Manner of Exercise of Power by Congress 


In the Campbell case, having decided that 
Congress had the constitutional power to en- 
act Title I of the National Emergency Bank- 
ing Act, Judge Woolsey then turned his 
attention to the question as to whether that 
Act could be held unconstitutional owing to 
the manner of exercise of the power of 
Congress. 

Could Congress delegate its regulatory 
and requisitioning powers over gold to the 
President and the Secretary of the Treasury, 
respectively, as it did under the provisions 
of Sections 2 and 3 of the Act? 

The Court reached the conclusion that the 
provisions of this Act did not delegate the 
powers of Congress to the Executive in an 
unlawful manner. Congress legislated. It 
amended the Act of October 6, 1917, so as to 
provide that during any period of national 
emergency declared by the President, as well 
as in time of war, the President might regu- 
late gold or silver coin or bullion or cur- 
rency, and require returns of information 
from any person. This Act would seem to 
meet all the requirements of valid legislation 
by Congress. It stated a policy that in time 
of war or any other period of national emer- 
gency recognized by the President he might 
take the action specified; and it provided 
plasticity necessary to the enforcement of 
the policy by the delegation of regulatory 
power in the field covered by the policy.*5 
It has been held that a regulation made with- 
in the mandate of such delegated power may 
be the basis of criminal proceedings.3® Both 
Sections 2 and 3 of Title I of the National 
Emergency Banking Act not only defined 
the policy but fixed the punishment and 
properly delegated only the details as to the 
time and the manner of the exercise of the 
power to be filled in by the Executive. The 
President was given the authority in Section 
2 of the Act to require returns of informa- 
tion from persons owning gold, and the pro- 


% See in this connection Mutual Film Corporation 
v. Ohio Industrial Commission, 236 U.S. 230, 245, 35 
S. Ct. 387, 392, 59 L. ed. 552; and Field v. Clark, 143 
U.S. 649, 681-698, 12 S. Ct. 495, 500-504, 36 L. ed. 294, 
also Chappell v. United States, 160 U.S. 499, 510, 16 
S. Ct. 397, 40 L. ed. 510; Butterfield v. Stranahan, 
192 U.S. 470, 496, 24 S. Ct. 349, 48 L. ed. 525; Union 
Bridge Company v. United States, 204, U.S. 364, 
377-388, 27 S. Ct. 367, 51 L. ed. 523; Hannibal Bridge 
Company v. United States, 221 U.S. 194, 205, 31 S. 
Ct. 603, 55 L. ed. 699; Wisconsin v. Illinois, 278 U.S. 
867, 414, 49 S. Ct. 163, 73 L. ed. 426; United States 
v. Grimaud, 220 U.S. 506, 515-522, 31 S. Ct. 480, 55 
L. ed. 563; McKinley v. United States, 249 U.S. 397, 
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visions of Section 3 of the Executive Order 
of August 28, 1933, is valid and within the 
terms of the mandate. But the requisition of 
gold by the President, under Section 5 of 
that Order, was not expressly authorized by 
the terms of Section 2 of Title I of the Act, 
and Judge Woolsey thought that it could 
hardly be said that the owner of gold must 
yield up his interest therein and title thereto 
by virtue of the terms of that section. That 
is not a regulation, said the Court, but a 
requisition, and not within the terms of the 
mandate. 


Begging the Question 


In sustaining the indictment against 
Campbell for failing to make a return of 
information with reference to his gold, the 
District Court pointed out that he was not 
indicted for “hoarding.” This begs the ques- 
tion perhaps because he was indicted for 
failing to make a return of information re- 
quired by the President’s Executive Order 
which was lawfully issued only because of 
the power given the President by the Na- 
tional Emergency Banking Act to regulate 
hoarding. For the term “hoarding” has a 
definite meaning that has been recognized 
by the lower Federal .Courts. The Lever Act 
of October 10, 1917,37 made the hoarding of 
necessities a criminal offense, and the word 
“hoarding” was held sufficiently clear to be 
made the foundation for a criminal convic- . 
tion under that Act.38 The provision of Sec- 
tion 3 of the Executive Order of August 28, 
1933, calling for a return of information 
relating to gold was not unconstitutional as 
requiring an individual to incriminate him- 
self because the provision of the Executive 
Order requisitioning gold was an unlawful 
exercise of that power by the President not 
granted to him by the statute, but even if 
the information would have incriminated 
such an individual, Judge Woolsey thought, 
he could have made a return and challenged 
the right of the government to the informa- 
tion requested of him. That dictum may be 
unsound, however, since the Executive Order 
of August 28, 1933, retained the penalty 


399, 39 S. Ct. 324, 63 L. ed. 668; Avent v. United 
States, 266 U.S. 127, 129, 45 S. Ct. 34, 69 L. ed. 202; 
Hampton & Co. v. United States, 276 U.S. 394, 406, 
48 S. Ct. 348, 72 L. ed. 624. 

36 See United States v. Grimaud, 220 U.S. 506, 31 
S. Ct. 480, 55 L. ed. 563; McKinley v. United States, 
249 U.S. 397, 39 S. Ct. 324, 63 L. ed. 668, Avent v. 
United States, 266 U.S. 127, 45 S. Ct. 34, 69 L. ed. 
202; Hampton & Co. v. United States, 276 U.S. 394, 
409, 48 S. Ct. 348, 72 L. ed. 624. 

37 40 Stat. 278, sec. 6. 

38 United States v. Swedlow (D.C.), 264 Fed. 1016- 
1018; Merritt v. United States, 264 Fed. 870 (C.C.A. 
9), 255 U.S. 567, 579 (1921). 
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provisions of the Order of April 5, 1933, 
which it superseded.®? 

Apart from the Campbell case, it has been 
suggested that the Gold Hoarding Act might 
be subject to attack upon the ground that 
the penalties themselves are so excessive as 
to result in a denial of due process within 
the doctrine of Ex-Parte Young,4® where a 
statute was held to be of doubtful legality 
which imposed such heavy punishment that 
it tended to preclude resort to the courts to 
test its validity, and the enforcement of 
which might result in irretrievable depriva- 
tion of property. In such a case the statute 
was held unconstitutional on its face. That 
principle would probably not be applicable 
to the gold legislation here involved.*! 


Constitutionality of Gold Reserve Act 


The Gold Reserve Act of January 30, 1934, 
has not been before the courts on the ques- 
tion of its constitutionality. The power of 
Congress to pass the act, however, as a 
means appropriate to the carrying out of its 
express powers over the currency, would not 
seem to involve any new or different views 
of constitutional law than those above men- 
tioned. Congress has, as stated above, re- 
duced the gold content of the dollar, and has 
changed the ratio of silver to gold heretofore 
without resultant litigation challenging its 
constitutional power to do so. 


“Under the power to borrow money on the 
credit of the United States, and to issue circu- 
lating notes for the money borrowed, its power 
to define the quality and force of those notes as 
currency is as broad as the like power over a 
metallic currency under the power.to coin money 
and to regulate the value thereof. Under the two 
powers, taken together, Congress is authorized 
to establish a national currency, either in coin or 
in paper, and to make that currency lawful money 
for all purposes, as regards the National Govern- 
ment or private individuals. * * * the question 
whether at any particular time, in war or in 
peace, the emergency is such by reason of unusual 
or pressing demands on the resources of the Gov- 
ernment, or of the inadequacy of supply of gold 
and silver coin to furnish the currency needed for 
the uses of the government and of the people, that 
it is, as a matter of fact, wise and expedient to 
resort to those means, is a political question to be 
determined by Congress when the question of 
exigency arises, and not a judicial question, to be 
afterwards passed upon by the courts.’ 


The Attorney General of the United 


39 See 47 Harv. L. Rev. 482 (Jan., 1934). 

40 209 U.S. 128, 147-148 (1908). 

41 See “The Gold Hoarding Act,” 47 Harv. L. Rev. 
479, 486 (Jan., 1934). 

#2 Juilliard v. Greenman, 110 U.S. 421, 448, 450 
(1884). 

43 Citing Kohl v. United States, 91 U.S. 367, 371 
(1876). 

44 Citing United States v. Jones, 109 U.S. 513, 518 
(1883). 


States, on January 17, 1934, prior to the 
passage of the Gold Reserve Act, rendered 
an opinion to the Secretary of the Treasury 
upholding the constitutionality of Section 2 
(a) of the Act, providing that title to all 
gold should pass to the United States. His 
opinion takes the view that the right of 
eminent domain is “inseparable from sov- 
ereignty,’43 and “belongs to every indepen- 
dent government.”44 He holds that the man- 
ner in which the power is exercised is within 
the control of the Legislature, citing Se- 
combe v. Railroad Company,* as establish- 
ing the principal that: “It is no longer an 
open question in this country that the mode 
of exercising the right of eminent domain, 
in the absence of any provision in the or- 
ganic law prescribing a contrary course, is 
within the discretion of the Legislature. 
There is no limitation upon the power of the 
Legislature in this respect, if the purpose be 
a public one, and just compensation be paid 
or tendered to the owner for the property 
taken.” The necessity for the exercise of the 
power is a matter solely for the determina- 
tion of the Legislature.*6 Unquestionably, he 
holds, the taking of gold for monetary pur- 
poses is for a public use, and the requirement 
for just compensation is completely satisfied 
by the provision for payment in gold certifi- 
cates in equivalent amounts of dollars.47 The 
measure of compensation, he says, must be 
the prevailing price,4® and the prevailing 
price of gold coin and gold bullion in the 
United States (other than newly mined gold) 
is fixed by statute. The weight of the gold 
dollar is prescribed by the Act of March 14, 
1900,49 as 258/10 grains nine-tenths fine, 
which in turn makes gold worth $20.67 per 
ounce. The fact that the market price of 
gold in foreign countries is greater than the 
statutory price in the United States is of no 
significance, he thinks, as the owner of gold 
in the United States cannot ship gold abroad, 
and the prohibition against exporting gold is 
constitutional under the Supreme Court de- 
cision in Ling Su Fan v. United States.5° 
That was a case in which the Supreme Court, 
holding an act of the Philippine Government 
creating an embargo on the export of silver 
coin from the Philippine Islands was consti- 
tutional, upheld the ‘validity of the act in 
spite of the contention that the result was a 





#23 Wall. 108, 117 (U.S. 1874). 

46 Citing Monongahela Nav. Co. v. United States, 
148 U.S. 312 (1893). 

47 Citing the Legal Tender Cases, 12 Wall. 457, as 
to the power of Congress to make paper money legal 
tender for the payment of private and public debts. 

48 Citing Vogelstein v. United States, 262 U.S. 337 
(1923). 

49 United States Code, Tit. 31, sec. 314. 

50218 U.S. 302, 310 (1910). 
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taking of property, because of the fact that 
in China silver bullion had a higher market 
value than its nominal coinage value in the 
Philippines. In this opinion the Court 
stated: 
“Conceding the title of the owner of such coins, 
yet there is attached to such ownership those 
limitations which public policy may require by 
reason of their quality as a legal tender and as 
a medium of exchange. These limitations are due 
to the fact that public law gives to such coinage 
a value which does not attach as a mere conse- 
quence of intrinsic value. Their quality as a legal 
tender is an attribute of law aside from their 
bullion value. They bear, therefore, the impress of 
sovereign power which fixes value and authorizes 
their use in exchange.” 


The Power of Congress to Nullify the Gold 
Clause 


If it be assumed that Congress has the 
power to make void and prohibit gold pay- 
ment clauses as a power appropriate to the 
establishment and maintenance of a uniform 
national currency under its express power to 
coin money and regulate its value and bor- 
row money on the credit of the United 
States, and if Congress likewise has the 
power to make that money legal tender, then 
it seems clear that until the repeal, expira- 
tion or revision of the Joint Resolution of 
June 5, 1933, payment of obligations con- 
taining the gold clause can be made in any 
coin or currency which is legal tender at the 
time of payment,5! and the amount of such 
currency to be paid will be the amount of 
the debt which the obligation recites as pay- 
able in gold. There will not be required for 
payment an additional amount of such other 
form of legal tender, coin or currency as 
may represent the difference between the 
value of gold and the value of that currency. 
Nor need there be an additional amount of 
legal tender currency representing the dif- 
ference between the gold content of gold 
dollar on the day the obligation was entered 
into and the gold content of the devalorized 
gold dollar in legal use at the time of pay- 
ment. However, not all of the Courts before 
which this question has recently arisen have 
reached this conclusion. 

Subsequent to the enactment of the National 
Emergency Banking Act of March 9, 1933, 
and before the passage of the Joint Resolution 
nullifying the gold clause, one case had come 
before an American Court—Irving Trust Co. 
v. Hazelwood.52 The Irving Trust Company, 


‘T Stated 1 


as one of the Trustees under a mortgage 
from Libby’s Hotel Corporation, made ap- 
plication for a construction of the mortgage 
and for direction to satisfy it upon receiving 
payment in full of an amount due the Trus- 
tees as a result of a condemnation proceed- 
ing instituted by the City of New York in 
1929, in funds other than the gold coin stipu- 
lated. The Court instructed the Trustees to 
accept current funds and upon payment 
thereof to release the mortgage. The mort- 
gage provided that the mortgagor would pay 
a specified number of dollars “in gold coin of 
the United States of America of not less 
than the present standard of weight and 
fineness as now fixed by law (notwithstand- 
ing any law which may now or hereafter 
make anything else legal tender for the pay- 
ment of debts).”’ The coupons attached to the 
bonds contained similar provisions. Approxi- 
mately 96 per cent. of the bondholders had 
consented to payment in current funds in- 
stead of gold coin. The Court said, in giving 
instructions: “By Presidential Proclamation 
all gold coin and gold certificates have been 
withdrawn from circulation. Upon surrender 
of gold coin or certificates the holder has 
received other currency of equal coin value. 
The case of Bronson v. Rodes (1869), 7 
Wall. (U.S.) 229, 19 L. ed. 141, is not in 
point. Different circumstances there pre- 
vailed. Two varieties of money were in gen- 
eral circulation; the gold dollar and the 
paper dollar. The latter had a much depre- 
ciated value. At the present time there is but 
one lawful medium of exchange, and this has 
the same coin value as gold of equal amount. 
The case of Re Societé Inter Communale 
Belge D’Electricite—Feist v. The Company, 
decided by the Court of Appeal of England 
* * * decides the question involved here.” 
This English Court of Appeal decision re- 
ferred to by the United States District Court 
in New York was rendered March 17, 1933,53 
but that decision was reversed by the House 
of Lords, December 15, 1933.54 Under the 
facts in that case, a Belgian corporation had 
issued in England in September, 1928, 
thirty-five-year sinking fund 5% per cent. 
gold bonds of the par value of £500,000, 
which provided for the payment of interest 
in sterling in gold coins of the United King- 
dom of, or equal to, the standard weight and 
fineness existing on September 1, 1928. 
Feist, as owner of a bearer bond for £100, 





5tSan Juan v. St. John’s Gas Co., 195 U.S. 510, 25 
S. Ct. Rep. 108, 49 L. ed. 299 (1904). 

52265 N.Y.S. 57, 148 Misc. 456. (Decided May 24, 
1933). 

53 Re Societé; Feist, Appellant v. the Company. 
Respondent, 149 L.T.N.S. 108, 86 A.L.R. 1158 (March 
17, 1933). 


°4 Feist, Appellant v. Societé Inter Communale 
Belge D’Electricite, of Brussels, Respondent, 50 Times 
L.R. 143; 88 A.L.R. 1524; and see Prentice-Hall, 
Federal Bank Service (1934), Vol. 2, par. 7194. (De- 
cision: Dec. 15, 1933). 
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claimed that he was entitled to be paid in 
gold coin equal to the standard of weight 
and fineness existing on the date the bond 
was issued. The company had claimed that it 
was entitled to pay principal and interest by 
tendering whatever might at the due date of 
the respective payments be good legal tender 
for the nominal amount of the bond or cou- 
pon. The Court of Appeal had dismissed 
Feist’s claim. The House of Lords sustained 
it and held that he was entitled to receive, 
from time to time by way of principal and 
interest, such a sum in sterling as repre- 
sented the gold value of the nominal amount 
of each respective payment, such gold value 
to be ascertained in accordance with the 
standard of weight and fineness existing 
September 1, 1928, and that accordingly 
every pound and fraction of a pound com- 
prised in the nominal amount of each such 
payment must be treated as representing the 
price in London in sterling (calculated at the 
due date of payment) at 123.27447 grains of 
gold (or the corresponding fraction thereof) 
of the standard of fineness specified in the 
first schedule of the Coinage Act of 1870. 
This decision sustained the contention of the 
bondholder that the gold clause was inserted 
to protect the lender against any deprecia- 
tion of sterling in terms of gold, and that the 
gold clause deals not with the method in 
which a debt of fixed unvarying amount is 
to be discharged, but with the fixing of the 
amount of the debt to be discharged. The 
Court of Appeal had construed the gold 
clause literally and came to the conclusion 
that its sole object was to obtain payment of 
the sum of £100 in one particular form of 
tender only, and that that intention must be 
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defeated by operation of law either because 
contrary to public policy, or as illegal under 
Section 6 of the Coinage Act of 1870. Lord 
Russell, however, called attention to the fact 
that the Gold Standard Act of 1925 ex- 
empted the Bank of England from the ob- 
ligation to pay its own notes in legal coin, 
but had provided that such notes should not 
thereby cease to be legal tender. Further, it 
had repealed the provision of the Currency 
and Bank Notes Act of 1914 entitling the 
holder of a currency note to be paid its face 
value in gold. It had, however, provided that _ 
the Bank of England should be bound to 
sell on demand gold bullion at the price and 
as therein specified to any person on de- 
mand, but only in the form of bars contain- 
ing 400 ounces troy of fine gold. At the time 
the bond held by Feist was issued, Septem- 
ber 1, 1928, the Currency and Bank Notes 
Act of 1928 had received the royal assent 
but it did not go into operation until Novem- 
ber 22, 1928. By that Act the Bank of Eng- 
land was authorized to issue bank notes for 
£1 and 10s., which were to be legal tender, 
for any amount. Existing currency. notes 
were converted into bank notes, the bank 
becoming liable upon them and the bank was 
empowered to require any person in the 
United Kingdom owning gold coin or bullion 
to an amount exceeding £10,000 in value to 
sell it to the bank on payment (in the case 
of gold coin) of the nominal value thereof. 
The country was on the gold standard but 
the notes were inconvertible, and gold coin 
was substantially no longer in circulation. 
In the light of these facts, Lord Russell 
concluded that (1) the gold clause was in- 
serted in the bond in contemplation of the 
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contingency of England going (as it did in 
1931) off the gold standard at some future 
date and (2) that neither party to the bond 
could have contemplated payment being ac- 
tually made in gold coins. In support of this 
latter conclusion, he referred to the fact that 
the interest payment clause of the bond and 
the payment called for by the coupons them- 
selves were in terms of £2 15s. and £2 1s. 3d., 
amounts which could not possibly be paid in 
any existing gold coins of those fractional 
denominations, and he called attention to the 
fact that there was no issue or amount out- 
standing in England “in gold coin of the 
United Kingdom.” The gold clause, there- 
fore, was held to be a measure of liability 
having reference to the amount to be paid 
and not to the mode of payment. The clause 
was held not to mean that £100 was to be 
paid in a certain way, but that the obligation 
was to pay a sum which would represent the 
equivalent of £100, if paid in a particular 
way. “I would construe the clause,” he said, 
“as though it ran thus” * * * “pay in sterling 
a sum equal to the value of £100, if paid in 
gold coin of the United Kingdom of or equal 
to the standard of weight and fineness exist- 
ing on the 1st day of September, 1928.” 
This decision of the House of Lords was 
rendered over six months after Congress had 


nullified gold clauses in this country. The 
Lords did not refer, in the decision, to the 
case of Bronson v. Rodes,55 in which the 
Supreme Court had sustained the gold 
clause. 


Lord Hanworth, Master of Rolls, in the 
English Court of Appeal case had referred 
to the Bronson case, but merely stated: 
“That case, when carefully exaniined, does 
not assist this Court by its reasoning. The 
contract there under consideration was dif- 
ferent in an essential feature from that of 
the bond in the present proceeding. Its terms 
required payment ‘in gold and silver coin, 
lawful money of the United States.’ There 
was no such term as ‘sterling,’ as there is 
here. There was no ambiguity by alterna- 
tive.” The Master of Rolls went on to say 
that no value was prescribed for United 
States Treasury note dollars by statute, and, 
indeed, that the payment of duties to the 
United States Government by Treasury 
notes was forbidden, thus expressly discrim- 
inating against the notes in the statute en- 
acted by Congress. Furthermore, payment in 
gold and silver coin was practicable. Gold 
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coin was not only legal tender, but was 
being currently coined, and could be obtained 
and was in current circulation, while at the 
present time there is no issue of gold coin- 
age on the United Kingdom. Lawrence, L. J., 
in his opinion again referred to the Bronson 
case and stated that he did not agree with 
the majority of the justices deciding that 
case, but with the reasoning of Justice Mil- 
ler in his dissent in the Bronson case, and 
with Justice Miller’s dissent in the later case . 
of Butler v. Horwitz.5¢ 

The steps taken by way of legislation in 
England leading up to the status of the cur- 
rency in 1933 were not dissimilar to those 
which have been taken by Congress since 
March 6, 1933. By Lord Liverpool’s Act (56 
Geo. 3, c. 68), gold coin alone was legal 
tender, except, to a limited extent, silver and 
subsidiary coins. Later statutes, as, for in- 
stance, the Coinage Act of 1870, also made 
bronze coins legal tender to a limited extent. 
By the Act of 3 & 4 Will. 4, c. 98, s. 6, notes 
of the Bank of England were made legal 
tender for all sums above £5 “so long as the 
Bank of England shall continue to. pay on 
demand their said notes in legal coin.” This 
limitation was removed by the Act of 1925,57 
and henceforth bank notes were legal tender 
unconditionally. In 1928 the Treasury au- 
thorized the issue of Treasury notes, and 
once more the issuance of the notes was 
given to the Bank of England.58 By the same 
Act59 power was conferred upon the Bank of 
England, “with a view to the concentration 
of the gold reserves and the securing of 
economy in the use of gold” to require a 
person to make a return of the gold owned 
by him and sell it to the bank “on payment 
therefor by the bank in the case of coin of 
the nominal value thereof.” Therefore, gold 
coins, at the time of the English decision in 
the Feist case, were not available, and in 
their place, representing sterling, notes of 
the Bank of England had taken their place. 
By the Gold Standard (Amendment) Act, 
1931,6° England went off the gold standard. 


Decision in Ohio Case 


The Court of Common Pleas for Franklin 
County, Ohio, rendered a decision February 
24, 1934, in Equitable Life Assurance So- 
ciety of the United States v. Freda,®! in an 
action on a note which called for payment in 
gold coin of the United States. The Court 
denied the claim of the defendant that Sec- 





57 Wall. 229 (U.S. 1868). 

567 Wall. 258 (U.S. 1868). 

% The Gold Standard Act, 1925; 15 & 16 Geo. 5, c¢. 
29, sec. 1, sub-sec. (1), (1925); Law Reports— 
Statutes, Vol. 63. 

5317 & 19 Geo. 5, c. 18, sec. 1, sub-sec. (2). 


5915 & 19 Geo. 5, c. 18, sec. II, sub-sec. (2). 

© 21 & 22 Geo. 5, c. 46 (Sept. 21, 1931)—‘“‘An Act 
to Suspend the Operation of sub-sec. (2) of sec. 1 
of the Gold Standard Act, 1925, * * *.” 

6 See Prentice-Hall, Federal Bank Service (1934) 
par. 7265. 
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tion 3 of the National Emergency Banking 
Act and Sections 2 and 2 (b) of the Execu- 
tive Order of April 5, 1933, invalidated the 
contract. 

To hold otherwise, thought Judge King, 
would result in flagrant injustice.62 As to 
the means of payment the Court merely 
stated that in its opinion this precise ques- 
tion was answered in the Feist case decided 
by the House of Lords, December 15, 1933. 
It would seem that the Court in this Ohio 
case may have treated the issue as one in- 
volving a question of whether the Act of 
Congress of March 9, 1933, had resulted in 
a complete cancellation and invalidation of 
the debt rather than a cancellation merely 
of one clause relating to the mode or meas- 
ure of payment. The Court does take note 
of the Gold Standard Repeal Resolution of 
June 5, 1933, which was the Act nullifying 
the gold clause, but bases its decision upon 
the fact that gold had been requisitioned by 
the President under the National Emergency 
Banking Act. Judge King holds that Con- 
gress “is without authority to cancel the debt 
owed by defendants to plaintiff, calling for 
payment in gold, which contract or obliga- 
tion at the time it was entered into was in 
all particulars lawful.” 

Adopting the view of Lord Russell, ex- 
pressed in the decision of the House of Lords 
in the Feist case, Judge King concludes: 
“The plaintiff in the instance case, under the 
contract, is entitled to have the obligation 
paid in lawful currency of the United States 
of America in a sum equal in value to the 
amount of gold called for in the note. Any 
other construction, in our opinion, would 
destroy the contract.’’62@ 

Senator Glass had inserted in the Congres- 
sional Record, March 15, 1934, the opinion 
of Judge King as set forth in St. Louis Post- 
Dispatch, March 11, 1934, and stated before 
the Senate that “the decision of the Ohio 
Court is the first decision rendered, so far as 
I am able to ascertain, by a Court in this 
country on the gold clause of public and pri- 
vate contracts. The decision follows the line 
of the decision of the highest Court in Great 
Britain in maintaining the validity of these 
gold clauses. It is a matter that is going to 
concern the American people very much 
more seriously and to a larger extent than 
they seem to be concerned about it now.” 


Kennedy, Trustee vs. Conrad 
Senator Costigan took occasion to have 


® For the views of the minority of the House Com- 
mittee on Banking and Curreney with reference to 
the Joint Resolution of June 5, 1933, nullifying the 
gold clauses see Report No. 179, 73rd Congress, 1st 
Session; Prentice-Hall, Federal Bank Service (1934) 
par. 6571. The minority had no objection to voiding 
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inserted in the Congressional Record, April 
4, 1934 (Vol. 78, No. 73), Judge Arlington 
Taylor’s decision in the District Court for 
the County of Yuma, State of Colorado, 
rendered in February, 1934, in the case of 
Kennedy, Trustee, v. Conrad. This decision 
was rendered in connection with a demurrer 
filed by the plaintiff to an answer filed by 
the defense admitting the giving of a note 
sued on, the alleged extension thereof, and 
the failure of defendant to pay interest due 
September 1, 1933. The answer had been 
accompanied by a tender of the amount of 
interest due on that date, in legal tender 
currency. The note provided “both principal 
and interest payable in United States gold 
coin,” with exchange on New York. The sole 
question at issue was: Does the legal impos- 
sibility to obtain gold coin with which to 
pay the interest which became due Septem- 
ber 1, 1933, entitle the plaintiff to refuse 
other legal tender and to declare the whole 
sum of both principal and interest now due 
and payable? The constitutionality of the 
Act was not raised as a defense but merely 
the impossibility of obtaining gold. Judge 
Taylor, in reaching his conclusion, thought 
the plaintiff could not require the payment 
in legal tender of any excess amount over 
the amount of the actual interest due Sep- 
tember 1, or what might be termed the 
equivalent of the increased value of gold on 
that date—referred to the English House of 
Lords decision reversing the decision of 
the English Court of Appeal in the Feist 
case and stated that: “The reversal de- 
cision or its holding is not at the time of 
the ruling on this demurrer available to the 
Court.” (The argument and the demurrer 
took place February 7, 1934, and briefs were 
filed.) Said Judge Taylor: “I am convinced 
that there is but one thing for the Court in 
this case to do, and that is overrule the de- 
murrer and to hold that as the Acts of Con- 
gress and Executive Orders of the President 
of the United States now stand, the plaintiff 
should be required in this case to accept the 
tendered payment of interest in the amount 
specified in the answer in whatever now re- 
mains as legal tender.” 


Legal Tender Cases 


The leading American case on the gold 
clause in the United States Supreme Court 
has already been mentioned — Bronson Vv. 
Rodes.®3 The plaintiff in that case was a 


future obligations that might call for payment in gold 
or its equivalent, but strenuously objected to the re- 
nouncing of existing obligations of the United States. 
®a Congressional Record, Vol. 78, No. 58, p. 4720, 
March 15, 1934, 
874 U.S. 229 (1868). 
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debtor under a bond secured by a mortgage 
for $1,400 payable in gold and silver coin, 
lawful money of the United States, with 
interest also in coin. He tendered notes made 
legal tender by the Act passed by Congress 
February 25, 1862.64 Gold was still being 
coined. It was legal tender and available for 
use by the public. The statute itself had 
excepted from the provisions making United 
States Treasury notes legal tender for the 
payment of debts, payments of duties on im- 
ports and interest on the public debt. There 
were, therefore, two kinds of currency, both 
legal tender and both available to the public. 

The Court held that a contract containing 
the gold clause was not a “debt” within the 
meaning of the Legal Tender Act, and that 
the bond in question could be paid in gold, 


#12 Stat. 345. 

%1 Stat. 250 (1792); 31 U.S.C. Sec. 371. The Act 
of 1792 provided that “money of account of the United 
States shall be expressed in dollars * * *, dimes * * *, 
cents, and milles * * *, and that all accounts in the 
public offices and all proceedings in the Courts of the 
United States shall be kept and had in conformity 
with these regulations.” 

% Hepburn v. Griswold, 75 U.S. 603 (1869); Tebil- 
cock v. Wilson, 79 U.S. 687 (1871); Thompson v. 
Butler, 95 U.S. 694 (1877); Butler v. Horwitz, 74 
U. S. 258 (1869). But see Gregory v. Morris, 96 U.S. 


and gave judgment, according to the laws of 
the United States,®> in gold dollars. There 
was some expression in the Court’s language 
indicating that the Court may have thought 
of the obligation as in the nature of a bul- 
lion or commodity contract, but that was 
repudiated in the Court’s later decisions.®¢ 
In Hepburn v. Griswold the Court, by a 
majority of five to three, held the Legal 
Tender Act unconstitutional as to a pre- 
existing contract and held that contracts 
calling for payment in currency existing 
prior to the passage of the Act could not be 
discharged in legal tender payment currency 
at par, even though they did not stipulate 
gold, since gold coin was the only medium 
of exchange then in use, and the parties 
must have contracted with the intention to 
have payment in gold coin. A motion was 
made by the Attorney General for recon- 
sidering the constitutional questions in- 
volved in the case. One Justice of the Su- 
preme Court resigned, and Congress in- 
creased the number of Justices from eight 
to nine, and the ninth was appointed. The 
question was again presented to the Court 
the following year in the Legal Tender 
Cases®&7 and the Court by a five to four 
decision upheld the constitutionality of the 
Act both as to contracts made before and 
after its passage, thus reversing the deci- 
sion in the Griswold case. Again the question 
came before the Court in Julliard v. Green- 
man,®8 and the Court held constitutional the 
Legal Tender Act of May 31, 1878,89 which 
had authorized the reissuance of paper cur- 
rency in time of peace after the redemption 
of similar currency issued under the former 
Acts. 


Impossibility of Procuring Gold 


The effect of the impossibility of procuring 
gold for payment has not come before the 
United States Supreme Court in any of the 
cases heretofore decided so far as a careful 
search of the records reveal. The effect of 
such a situation came before a Court in 
Canada in the case of Chicle Company v. 
Somerville Paper Box Company?7® in which 
the mortgage bond called for payment “in 


619 (1879) and United States v. Erie Rwy. Co., 106 
U.S. 327 (1882). And to the effect that an agreement 
to pay in gold cannot be inferred if not expressed in 
the instrument see Woodruff v. Mississippi, involving 
a debt “in gold coin,” but not providing expressly for 
payment in gold; and Maryland v. Railroad Com- 
pany, 89 U.S. 105 (1874). 

* Knox v. Lee; Parker v. Davis, 79 U.S. 457 (1870). 

8110 U.S. 421 (1884). 

20 Stat. 87. 

750 Ont. L.R. 517 (1921). 














current gold coin at the option of the mort- 
gagees of $75,000 of lawful money of Can- 
ada.” The Court held that the statutes mak- 
ing it impossible to procure gold for payment 
“nullify and suspend for the time being the 
benefit of the exercise of the option” given 
to the mortgagees, and enabled him to dis- 
charge his debt in money which was legal 
tender in Canada, at the time of payment, at 
the face amount of the obligation.71 


The question of the legality of a gold 
clause in a municipal bond from the stand- 
point of the lack of authority of the munici- 
pality to issue a bond with such a clause, 
under an Enabling Act, came before the 
United States Circuit Court of Appeals in 
the Fifth Circuit recently7? and the Court, 
denying the petition for an injunction to 
restrain suit on the bond, held that although 
the gold clause was void, judgment could be 
entered in dollars without further specifying 
what was payable under the judgment. The 
effect of this was to render the bond payable 
in legal tender currency of the amount of 
its face value. 


In July, 1929, decisions were rendered by 
the Permanent Court of International Justice 
in five different cases involving currencies of 
five countries other than the United States, 
and in all of these decisions that Court seems 
to have followed the same line of reasoning 
as was adopted by the House of Lords in the 
Feist case.73 


What Shall We Use For Money? 


We today find ourselves using a currency 
valued in terms of gold, measured in terms 
of gold dollars, represented by coins of a 
fixed content of the precious metal which are 
not available for our use but are represented 
in circulation by paper currency. The use of 
gold as a medium for payment of obligations 
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has been prohibited. The gold clause in con- 
tracts has been made void. And all forms of 
available coin and currency issued by the 
authority of Congress is made legal tender 
without limit. Inflation of the currency, as 
distinct from credit inflation, may be carried 
further by further devaluation of gold and 
silver coins or by increase of the amount of 
metalli¢ money in circulation through the 
authorization of additional coinage of silver, 
or by an increase in paper money. The ques- 
tion then arises: What steps can one who is 
to become a creditor take, to protect himself 
against further devaluation of the gold dol- 
lar and depreciation of the value of his debt 
obligation ? 

Obligations have in the past been made 
payable in some instances in terms of the 
prices of commodities in the currency in use 
at the time the debt is to be paid, in such 
sums as may be represented by a stated per- 
centage of the purchasing power of the nom- 
inal amount of the debt, based upon an index 
number of prices of commodities,’4 but that 
is impractical, and such an obligation would 
probably not be negotiable under the Nego- 
tiable Instruments Act.75 And the experi- 
ence of Sweden would not seem to justify 
great optimism as te the success of a “man- 
aged currency” used there. 


The Common Law principle is that a debt 
is payable in any available currency in use 
which has the quality of legal tender at the 
time for payment, and that principle has been 
recognized by the United States Supreme 
Court. There may be no difference in legal 
tender value of various forms of metallic 
and paper currency in use in the future, and 
perhaps that may itself mean that no one 
form of currency will be of greater or less 
value than any other in current use. Parity 
may be maintained. But the silver clause has 
not yet been nullified and we may be facing 











™ For an old case which was taken to the Privy 
Council in which Lord Mansfield reached a similar 
conclusion see Deering v. Parker, 4 Dall. (app.) XXIII 
(Pa. 1760). 


Greene v. Uniacke, 46 F. 
denied, 283 U.S. 847 (19381). 


73 John Lyle Vette, “The Trustee’s Policy With 
Respect to Obligations Payable in Gold’? Year Book— 
Proceedings, Trust Division, American Bankers Asso- 
ciation, 1933-1934, p. 8, citing Herbert Barry, “Gold,” 
20 Va. L.R. 263-306, Note 81 (Jan., 1934). Mr. Vette’s 
article refers to these decisions as follows: “Note 81 
to a Virginia Law Review article by Mr. Herbert 
Barry (January, 1934) refers to a decision by the 
Permanent Court of International Justice in July, 
1929, in two cases, one “‘Case concerning the payment 
of various Servian loans issued in France,’’ and the 
other “Case concerning the payment in gold of the 
Brazilian Federal loans issued in France,” and to 


(2d) 916; certiorari 





three other cases, one decided in Denmark, one in 
Estonia and one in Egypt, all of which seem to be 
to the same effect as the House of Lords decision in 
the Feist case. And in the Estonia case a decree of 
the Government, like our Congressional resolution, 
purported to annul the gold clause in all existing con- 
tracts and directed that payments might be made in 
legal tender. Reports of the five cases cited by Mr. 
Barry have not been available to me.” 


4 Nebolsine, “The Gold Clause in Private Con- 
tracts,” 42 Yale L. J. 1051, 1092-3. 


™ Negotiable Instruments Act, Annotated Code of 
Maryland, Art. 13, S. 41 (2). It is of interest to note 
that an index number is recognized as the basis for 
future raising and lowering of wages of Government 
employees by sec. 3 of Tit. II of the Act of Congress 
of March 20, 1933, U.S.C.A., Tit. 5—Executive Depart- 
ments—S. 673. 
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a return to a limited bi-metallic basis of 
currency by the authorization of coinage of 
silver.75® Moreover, maintenance of all forms 
of currency at parity is not maintenance of 
the purchasing power of the dollar. The 
inherent value of precious metals has long 
been the basic economic factor that has 
given stability of value to metallic coins 
when used as money. Foreign coins might 
conceivably become current in American 
markets, and it might then conceivably be 
thought necessary for Congress to prohibit 
the use of any metallic coins as currency 
and to use metal exclusively as reserves 
against which paper currency might be 
issued. 


Maintenance of the parity of all forms of 
metallic and paper currency within a country 
will not solve a creditor’s problem. Gold itself 
has risen in value 400 per cent in terms of 
commodities and fallen back to the starting 
point again between the years 1865 and 
1920.76 Gold rose in value from 1920 to 1933 
about 157 percent.77 Maintenance of a gold 
standard will not suffice to stabilize a cur- 
rency in its relations to prices of com- 
modities if there be no adequate control over 


the gold supply of the world by controlling 
the output at the mines, or by other means, 
similar to those adopted by Congress, irre- 
spective of the fixing by statute of the value 
of the coined gold dollars as a unit of money. 
Indeed, the maintenance of the gold standard 
without such control of world supply or of 
domestic supply through control of internal 
exchange, although control of credit be exer- 
cised, is not enough to stabilize prices and 
the value of money, since a contraction of 
gold supply to a minimum required for bank 
and government reserves would strangle 
credit and bring deflation, and an expansion 
of the gold supply to a point greatly in 
excess of such reserve requirements will 
result in inflation and pyramiding of credits 
on an unsound basis. Control of gold reserves, 
therefore, seems essential to the mainten- 
ance of a uniform national currency. And 
such legislation as bears a necessary, proper 
or appropriate relation to that end would 
seem to be constitutional. 


a See President’s Message of May 22, 1934. 
76 Fisher, “The Money Illusion,” p. 176 (1928). 


™ Nebolsine, “The Gold Clause in Private Con- 
tracts,’’ 42 Yale L.J. 1252, Note 20 (June, 1933). 





150 YEARS OF BANKING FOR NEW ENGLAND 


HEN the Massachusetts Bank 

W was founded in Boston, July 5, 

1784, it may be said that New 
England made a declaration of financial 
independence. 

The banking transactions of these 
early days of the Republic, five years 
before George Washington was inau- 
gurated first President of the United 
States, revolved around the Bank of 
England and the private banks of Lon- 
don for foreign trade. Local transactions 
were carried out by wealthy Boston mer- 
chants. 

The original charter of the Massa- 
chusetts Bank was signed by Governor 
John Hancock on February 7, 1784, and 
the directors, prominent in mercantile 
life of a city of 17,000 population, se- 
cured a director of the Bank of North 
America at Philadelphia, which had 
been established three years earlier, as 
cashier. James Bowdoin, leader of the 
State delegation to the Continental Con- 
gress and twice Governor of the Com- 
monwealth, was selected as the first 
president. 

Several of the rules adopted to assure 
conservative and prosperous manage- 
ment are of particular interest. At least 
one director was required to be present 
in the bank at all times and to be re- 
sponsible for proceedings. Loans could 
only be granted upon unanimous ap- 
proval of directors. Deposits of less than 
$300 were not accepted and delinquent 
borrowers found their names conspicu- 
ously posted. 

Founded in times of adversity, a year 
after the end of the Revolution and with 
old trade channels closed, the Massa- 
chusetts Bank weathered the economic 
storms of 1814 and 1837 without sus- 
pending specie payments, suspending in 
1857 only as a measure of cooperation. 

State supervision and bank-note issu- 
ance were inaugurated in the early years 
of the bank’s history, the State legisla- 
ture promulgating rules and requiring 
statements by an act passed in 1792, the 
year in which the Bank of the United 
States established its Boston branch and 
the first rival, the Union Bank, was 
founded. 

The years following entry into the 


JAMES BOWDOIN 


national banking system, as the Massa- 
chusetts National Bank, in 1865, marked 
a struggle between old policies of aloof 
independence and new policies of aggres- 
siveness and cooperation with the grow- 
ing numbers of rival banks. 

In 1900, John W. Weeks, later to be 
Secretary of War, became president of 
the bank and brought with him as vice- 
president, Daniel G. Wing, who suc- 
ceeded him three years later, and served 
as president until becoming chairman of 
the board in 1926. Plans of these two 
men for expansion of the bank resulted 
in purchase of the First National Bank 
of Boston in 1903 and adoption of its 
name. In December, 1929, the Old Colony 
Trust Company was merged and trust 
business of the First National Bank was 
consolidated with that of the trust com- 
pany, which preserved its corporate 
entity. Philip Stockton was elected presi- 
dent in the same year and now heads 
New England’s largest as well as oldest 
banking institution. 

The history of this bank is a tribute 
to the enduring principles which have 
guided its directors and _ personnel 
through the whole span of our national 
life. 
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“Your Personal Bank’’ 


A Friend 
In 
Chicago 


Occasionally a client may 
need the assistance of an out- 
of-town trust company. Ifthe 
need should arise for a trust 
company in Chicago, we 
should be pleased to have you 
suggest a call upon us. 


Whenever you send any cli- 
ents to us, you can be con- 
fident that their interests and 
yours will be thoroughly pro- 
tected. 


TRUST DEPARTMENT 
Harris Trust and Savings Bank 


Organized as N. W. Harris & Co., 1882. Incorporated 1907 


HARRIS TRUST BUILDING, CHICAGO 














New Laws 

Public Act No. 235 (S. 2841). Signed by 
President May 18—Provides punishment for 
certain offenses committed against banks 
organized or operating under laws of the 
United States or any member of the Federal 
Reserve System. 

Public Act No. 291 (H.R. 9323). Signed by 
President June 6—To provide for the regu- 
lation of securities exchanges and of over- 
the-counter markets operating in interstate 
and foreign commerce and through the mails, 
to prevent inequitable and unfair practices 
on such exchanges and markets. 

Public Act No. 362 (S. 3025). Signed by 
President June 16—Amends Section 12B of 
the Federal Reserve Act so as to extend for 
one year the temporary plan for deposit in- 
surance, and for other purposes. 


Measures Passed by Congress and Before 
President for Signature When Congress 
Adjourned 

The Seventy-third Congress adjourned sine 
die at 11:45 P. M. Monday, June 18. 





Lost Government Bonds—Relief 
Legislation Enacted 
The following self-explanatory com- 
munication was received from the New 
York law firm of Bailey & Muller: 


(Public Act No. 144, to which reference is 
made in this communication, was reported in 
the April issue of TRUST Companies Maga- 
zine, page 523, as signed by the President.) 

“We noticed in one of the recent issues of 
the TRUST Companies Magazine a summary 
of certain Congressional Bills affecting 
banks. May we call your attention to an Act 
approved April 9, 1934, to amend Section 
3702 of the Revised Statutes, which Act au- 
thorizes the Secretary of the Treasury to 
make payment after maturity or redemption 
of lost United States Government Coupon 
bonds. Such payment, of course, requires the 
filing of a bond of indemnity. 

“This bill had been introduced in several 
previous sessions of Congress but had never 
been acted upon. We are most grateful to the 
Honorable Robert F. Wagner, Senator from 
New York, and Congressman Theodore A. 
Peyser of the Seventeenth District of New 


CONGRESSIONAL BILLS AFFECTING BANKS 


Supplement to Summary in April and May Issues—New Laws 
Since May 17—Measures Enacted by Congress and 
Before the President for Signature. 
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S. 1639 


Establishes a Federal credit union system 
to establish a further market for securities 
of the U. S. and make more available to 
people of small means credit for provident 
purposes through a national system of co- 
operative credit. 


S. 3487 


Provides for direct loans for industrial pur- 
poses by Federal Reserve Banks. 


H. R. 9620 


An act to improve nation-wide housing 
standards, provide employment and stimu- 
late industry; to improve conditions with 
respect to home-mortgage financing, to pre- 
vent speculative excesses in new mortgage 
investment, and to eliminate the necessity 
for costly second-mortgage financing by 
creating a system of mutual mortgage in- 
surance and by making provision for the 
organization of additional institutions to 
handle home financing, and for other pur- 
poses. 


York, whose hearty cooperation and efforts 
insured its passage at this session. 
“Heretofore there had been no general 
statute under which the owner of a lost 
United States Government Coupon Bond 
could obtain any relief unless he could estab- 
lish its destruction by clear and unequivocal 


‘evidence. His sole remedy was to apply to 


Congress after the maturity of the issue in a 
private bill covering relief on his particular 
loss. 

“We are confident that banks and trust 
companies will be keenly interested in this 
relief legislation, both on behalf of them- 
selves and of customers who may have lost 
Government bonds in past years.” 


{Pusiic—No. 144—73p CoNnGrREss] 


Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That section 3702 of the Revised 
Statutes is hereby amended by adding at the end 
thereof the following paragraphs: 

**(2) Whenever it appears to the Secretary of the 
Treasury by clear and unequivocal proof that any 
interest-bearing bond of the United States, fully 
identified by number and description, has, without 
bad faith on the part of the owner, been lost to such 
owner under such circumstances and for such period 
of time after it has matured or has become redeem- 
able pursuant to a call for redemption as in the 
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judgment of the Secretary would indicate that it had 
been destroyed or irretrievably lost, is not held by 
any person as his own property, and will not be 
presented by a bona fide holder for value, the Secre- 
tary of the Treasury is authorized to make payment 
of the amount which would have been due on such 
bond had it been presented at the time it became due 
and payable. But no payment shall be made on ac- 
count of interest represented by coupons claimed to 
have been attached to a missing coupon bond at the 
time of its loss or destruction, unless the Secretary 
of the Treasury is satisfied that such coupons have 
not been paid and are in fact destroyed or can never 
be made the basis of a claim against the United 
States: Provided, That where relief is authorized 
under the provisions of this paragraph the bond of 
indemnity required by section 8703 of the Revised 
Statutes shall be in a penal sum of double the amount 
to be paid and shall be executed by an approved cor- 
porate surety. The Secretary of the Treasury is fur- 
ther authorized to make from time to time such 
regulations and restrictions as he may prescribe with 
respect to the administration of this paragraph. 

“(3) The term ‘bond’ wherever used in this sec- 
tion and in sections 3703, 3704, and 3705 of the Re- 
vised Statutes shall be deemed for the purposes of 
these sections, to include any interest-bearing obliga- 
tion of the United States or those issued on a dis- 
count basis.” 

Approved, April 9, 1934. 


Trust Departments Must Retain 
Securities Pledged to 


Secure Deposits 

The Banking Act of 1933, “while far 
from being a perfect piece of legislation, 
and while requiring certain amendments 
to clarify ambiguities and remedy pos- 
sible injustices arising therefrom,” was 
described by Albert C. Agnew, counsel, 
Federal Reserve Bank, District No. 12, 
in an address June 15 before the Utah 
Bankers convention, as “the most con- 
structive and important piece of bank- 
ing legislation enacted in this country 
since the adoption of the original Fed- 
eral Reserve Act of 1913.” 

Its provisions, Mr. Agnew said “have 
served to clarify many former contro- 
versial questions, have ironed out many 
of the inequalities heretofore existing as 
between State and national banks, have 
liberalized the rules governing the con- 
duct of banking in those cases where 
liberality seemed advisable and expedi- 
ent, and have placed prohibitory and 
restrictive provisions upon the doing of 
those things which in the past have led 
to disaster in many instances.” 

In connection with his analysis of the 
provisions of the act, Mr. Agnew made 
the following reference to trust depart- 
ment matters: 


Taras I” 


The 
Ol Cyan al: Company 


in Pittsbu rgh 


ESTABLISHED 1867 


PEOPLES-PITTSBURGH 
TRUST COMPANY 


PITTSBURGH, PA. 





“It was suggested to the Board that in 
view of the provisions relating to the 
insurance of bank deposits, the trust de- 
partment of a member bank might prop- 
erly return to the bank that portion of 
the bonds pledged to secure deposits of 
trust funds in other departments for 
which insurance became effective on Jan- 
uary 1, 1984. The Board pointed out that 
Section 11(k) of the Federal Reserve Act 
requires that funds deposited or held in 
trust by a national bank awaiting invest- 
ment shall be carried in a separate 
account and shall not be used by the bank 
in the conduct of its business unless it 
shall first set aside in the trust depart- 


-ment United States bonds or other securi- 


ties approved by the Federal Reserve 
Board. This provision was not repealed or 
qualified by the provisions of the Bank- 
ing Act relating to the insurance of de- 
posits and was in effect on January 1, 
1934, with respect to trust funds of 
national banks which are used by such 
banks in the conduct of their business. 
The Board further pointed out that one 
of the conditions of membership to which 















many State member banks agreed at the 
time of their admission to the system is 
as follows: 


“If trust funds held by such bank are 
deposited in its banking department or 
otherwise used in the conduct of its busi- 
ness, it shall deposit with the trust de- 
partment security in the same manner 
and to the same extent as is required of 
national banks exercising fiduciary pow- 
ers.” 


“The Board therefore expressed the 
view that the trust department of a na- 
tional bank or of a State member bank 
which is subject to this condition of mem- 
bership may not, by reason of the pro- 
visions for insurance of bank deposits, 
return to the bank any portion of the 
securities required to be pledged with 
the trust department under the law or 
the condition of membership.” 


Trust Investment Principles 


Four “cardinal principles which we 
should consider in future trust invest- 
ments, whether confined to legals or per- 
mitted in the discretion of the trustee,” 
were stated by W. Elbridge Brown, vice- 
president and trust officer of The 
Clearfield Trust Company, Clearfield, 
Pa., before the recent convention of the 
Pennsylvania Bankers Convention. 

“FIRST—tThe sound actual value of 
the physical property which secures the 
lien in which we invest. 

“SECOND—tThe character of the bor- 
rower of the funds, be it an individual, 
a municipality or a corporation. 

“THIRD—tThe present ability of the 
borrower to pay, and past record as to 
payments, and 

“FOURTH—tThe probability of the 
continuance of the desire to pay meas- 
ured by the investment or equity of the 
borrower in the property.” 

“The same tests must be applied to all 
investments, whether they are legal for 
trust funds or non-legal,” Mr. Brown 
stated. “There are good mortgages and 
bad mortgages, good municipals and bad 
municipals, good rails and bad rails, good 
utilities and bad utilities, good indus- 
trials and bad industrials. While we are 
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Iowa’s Largest Bank 


Qualified by 58 years of experi- 
ence to act in every recognized 
trust and corporate fiduciary 
capacity. 
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sometimes able to escape responsibility 
by the legal test, we cannot by that test 
escape culpability. We undertake to care 
for the property of others, but unless we 
do that in a manner that will stand the 
test of our own conscience, we are not 
worthy of the trust.” 





N. Y. State Bond Sales 


While preparing for a $30,000,000 issue 
of New York State bonds for unemployment 
relief purposes, to be sold to the highest bid- 
der on June 28, State Comptroller Morris S. 
Tremaine declared that throughout the worst 
business years in the history of the country, 
the credit of New York State has proved 
itself “depression proof.” 

Mr. Tremaine cited the progressively lower 
interest rates at which the State borrowed 
money on succeeding issues as follows: 


Date of Sale Amount Interest Cost 
April 7, -1931 $34,975,000 3.46% 
Sept. 15, 1931 40,000,000 3.22% 
Dec. 14, 1982 30,400,000 3.02% 
June 28, 1933 26,595,000 2.98% 
Oct. 24, 1933 29,500,000 8.48% 
April 8, 1934 50,000,000 2.88% 
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A FIDUCIARY INSTITUTION 


A Constructive Force 

Henry Bruere, president of the Bowery 
Savings Bank, New York, which celebrated 
its one hundredth anniversary June 2, made 
this comment: ° 

“The savings bank, as I envisage it, as an 
aggressively constructive force in promoting 
community security through savings, invest- 
ment, and public economic education, would 
occupy a position of exceptional advantage 
as a stabilizng force. It will have contact 
with millions of individuals whom it will be 


FREDEIRCK P. H. SIDDONS, 
Secretary of the American Security and Trust Com- 
pany, Washington, D. C., who was recently elected 
president of the District of Columbia Bankers Asso- 
ciation. 


helping in their quest for security. It will 
have contact, as an investor and through 
its trustees and official relations, with the 
world of business and thus with those proc- 
esses and policies of industry which have to 
do with promoting or jeopardizing individual 
security. From that position it can teach and 
preach and guide authoritatively. It may 
even come to lead in the effort to bring about 
stabilization in our national economic life.” 


Trust Business in Canada 


Growth of trust business in Canada has 
been steady and impressive, judging from 
figures appearing in the Savings Bank Jour- 
nal showing estates, trusts and agency 
funds administered by trust companies in 
Ontario. The figures follow: 

1924 .. $ 823,375,326 

871,451,148 

934,025,532 
1,040,626,527 
1,267,541,413 
1,627,880,219 
1,867,622,452 
1,961,141,255 
2,056,781,902 


J. G. O'BRIEN, 


Vice-president and trust officer of the Commercial 

National Bank in Shreveport, La., who will serve 

for the ensuing year as State vice-president for 

Louisiana, Trust Division, American Bankers Asso- 
ciation. 








Crowley Praises New York Banks 
“New York has done much to place its 
banking structure on a firmer basis,” Leo 
T. Crowley, chairman of the Federal De- 
posit Insurance Corporation, in his address 
June 11 before the annual convention of the 
New York Bankers Association. 

“Your association has endeavored to pro- 
mote a more general understanding of the 
principles underlying financial operations 
through public educational programs. New 
York bankers are trying to put their pro- 
fession on a higher plane of competency by 
greater cooperation among themselves. 


A. I. B. Officers Elected 

Charles F. Ellery of the Fidelity-Union 
Trust Company, Newark, New Jersey, was 
elected President of the American Institute 
of Banking Section of the American Bank- 
ers Association, June 14; Maynard W. E. 
Park, Federal Reserve Bank, Kansas City, 
Missouri, vice-president. Members of the 
Executive Council: J. B. Haslam, Birming- 
ham Trust and Savings Company, Birming- 
ham, Alabama; Earl V. Newton, the Cleve- 
land Trust Company, Cleveland, Ohio; Harry 
R. Smith, Bank of America National Trust 
and Savings Association, San Francisco, 
California; G. K. Strickland, Federal Re- 
serve Bank, Memphis, Tennessee. 


CONVENTIONS 


Dates, Recent Elections and Miscellaneous 
Data 
ALABAMA Bankers Association— 

Annual meeting held May 17-18. 

—Officers elected: President, Walter E. Henley, 
president, Birmingham Trust & Savings Co., 
Birmingham ; First Vice-President, Chas. R. Bell, 
president, Commercial National Bank, Anniston ; 
Second Vice-President, M. L. Robertson, presi- 
dent, Parker Bank & Trust Co., Cullman; Secy.- 
Treas., M. A. Vincentelli, president, Alabama 
National Bank, Montgomery. 

—Group Chairmen. No. 1, M. B. Spraggins, vice- 
president, First National Bank, Huntsville; No. 
2, R. D. Collins, ass’t cashier, First National 
Bank, Jasper; No. 3, John L. Law, cashier, First 
National Bank, Wetumpka; Group 4, K. J. 
Lazenby, cashier, Monroe County Bank, Monroe- 
ville. 

—Representatives American Bankers Association: 
Member Executive Council, Thomas Bowron, vice- 
president, First National Bank, Birmingham; 
State Vice-President, Dr. J. S. Wittmeier, presi- 
dent, First National Bank, Oneonta; Member 
Nominating Committee, W. C. Bowman, presi- 
dent, First National Bank, Montgomery; Alter- 
nate Member Nominating Committee, T. C. San- 
ford, president Sheffield National Bank, Sheffield; 
Vice-President National Bank Division, E. W. 
McLeod, vice-president, Morgan County National 
Bank, Decatur; Vice-President Savings Division, 
Grover Keyton, vice-president and cashier, Union 
Bank & Trust Company, Montgomery; Vice- 
President State Bank Division, W. H. Manly, 
vice-president, Birmingham Trust & Savings 
Company, Birmingham; Vice-President Trust 
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Division, H. A. Pharr, vice-president First Na- 
tional Bank, Mobile. 

—Alabama Fiduciaries Ass’n—Annual meeting held 
in fall. Sumner Thomas, v. p., First National 
Bank of Birmingham, pres. 

ARIZONA Bankers Association— 

—Our executive council has not met this year. We 
have no organized trust division.—Morris Gold- 
water, secy., Prescott. 5-5-34. 

ARKANSAS Bankers Association— 

Annual meeting held May 8-9. 

—Jo Nichol, pres. Simmons National Bank, pres. 
Pinebluff. 

CALIFORNIA Bankers Association— 

Annual meeting held May 23-25. 

—Officers: Ben C. Corlett, president; Alfred L. 
Lathrop, vice-president; W. D. Lux, treasurer; 
Andrew Miller, secretary. Executive Council: 
Howard Whipple, Bank of America N. T. & S. 
A., San Francisco, chairman; Richard D. Brig- 
ham, The Anglo-California National Bank of 
San Francisco; Ben C. Corlett, The First Na- 
tional Bank of Napa; R. L. Eberhardt, Stockton 
Savings & Loan Bank, Stockton; Alfred J. Gock, 
Bank of America N. T. & S. A., San Francisco; 
William A. Kennedy, The First National Bank of 
Pomona; E. V. Krick, American Trust Company, 
San Francisco; Alfred L. Lathrop, Union Bank 
& Trust Co. of Los Angeles; Parker S. Maddux, 
The San Francisco Bank, San Francisco; G. H. 
Naegele, The Farmers & Merchants National 
Bank of Los Angeles; J. D. Paxton, County 
National Bank & Trust Company, Santa Bar- 
bara; Chester A. Rude, Security-First National 
Bank of Los Angeles; J. F. Sullivan, Jr., The 
Crocker First National Bank of San Francisco; 
A. R. Thomas, First Trust & Savings Bank of 
Pasadena; P. R. Williams, Bank of America 
N. T. & S. A., Los Angeles; W. B. Williams, The 
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The 
WASHINGTON LOAN 


and TRUST COMPANY 
Washington, D.C. 


Pioneer Trust Company of the National Capital 
Fiscal Agent of the Army and Navy Club 
Trustee of the Washington Foundation 
Treasurer of Endowment Fund, the American 
National Red Cross 
Central Office West End Office 
F St. at 9th, N.W. 17th St. at G, N.W. 


MEMBER FEDERAL RESERVE SYSTEM 


First National Bank in Santa Ana. 


—Office of the secy. Mills Bldg., San Francisco. 


CONNECTICUT Bankers Association— 
Annual meeting held June 20. 

COLORADO Bankers Association— 
Annual meeting held June 15-20. 

DELAWARE Bankers Association— 


FLORIDA Bankers Association— 


—“The convention will be held in St. Petersburg 
some time between the latter part of October and 
the first part of December, but the exact date has 
not yet been selected.—Except on one or two 
occasions, it has not been the custom of trust 
department executives of our members to hold 
separate sessions, but trust work, more recently, 
has been given a prominent place on our general 
program.”—W. O. Boozer, v. p. & tr. off., At- 
lanta National Bank, Jacksonville, secy. 


GEORGIA Bankers Association— 


Annual meeting held May 24-25. 

—Officers elected: President, J. Truman Holland, 
Thomasville; Vice-President, H. Grady Langford, 
Meansville: Secretary, Haynes McFadden, At- 
lanta; Treasurer, Freeman Strickland, Atlanta ; 
General Counsel, Orville A. Park, Macon. 

—Executive Council: H. Grady Langford, cashier, 
Bank of Meansville, Meansville; J. Truman Hol- 
land, president, Commercial Bank, Thomasville; 
Haynes McFadden, secretary, Georgia Bankers 
Association, Atlanta; Freeman Strickland, as- 
sistant vice-president, First National Bank, At- 
lanta; W. W. Flanders, cashier, Central Bank, 
Swainsboro; D. H. Johnson, cashier, Citizens & 
Southern National Bank, Augusta; T. A. Duckett, 
cashier, Bank of Clayton, Clayton; J. S. Peters, 
president, Bank of Manchester, Manchester; E. 


—“Convention is usually held at Rehoboth, Dela- P. Peabody, cashier, First National Bank & Trust 


ware, on the second Thursday of September, the 
officers of the association being in charge of pro- 
gram arrangements. There are no separate ses- 
sions of the trust department executives of our 
members planned before or after the banking 
convention.’”—Warren K. Ayres, secy.-treas., ass’t- 
treas., Wilmington Trust Company, Wilmington. 


DISTRICT OF COLUMBIA Bankers Association— 

Annual meeting held May 27-30. 

—Officers elected: President, Frederick P. H. Sid- 
dons, secretary, American Security & Trust Com- 
pany; First Vice-President, Charles H. Doing, 
vice-president, Washington Loan & Trust Com- 
pany; Second Vice-President, Karl W. Corby, 
partner, W. B. Hibbs & Company; Secretary, 
Thomas J. Groom, vice-president & cashier, Bank 
of Commerce & Savings; Treasurer, Albert S. 
Gatley, executive vice-president, Lincoln National 
Bank; Counsel, Frank J. Hogan; Assistant Sec- 
retary, Gwladys M. Keer, 704 Bond Building, 
Washington, D. C. Council of Administration, 
Messrs. Siddons, Doing, Corby, Groom, Gatley 
and George O. Vass, vice-president & cashier, 
Riggs, National Bank; Henry H. McKee, presi- 
dent, National Capital Bank; Archibald McLach- 
len, treasurer & secretary, McLachlen Banking 
Corp.; Clarence F. Burton, president, The City 
Bank of Washington; Wilmer J. Waller, vice- 
president & cashier, Hamilton National Bank; 
Frank Stetson, first vice-president, National Sav- 
ings & Trust Co. 

—Representatives American Bankers Association: 
H. H. McKee, Member Executive Council, presi- 
dent, National Capital Bank; George O. Vass, 
Local Vice-President, vice-president & cashier, 
Riggs National Bank; H. H. McKee, Member 
Nominating Com., president, National Capital 
Bank; Wilmer J. Waller, Alternating Member, 
Nominating Com., vice-president & cashier, Ham- 
ilton National Bank. 

—Local Vice-Presidents for Four Banking Divi- 
sions: National Banks—Robert H. Lacey, cashier, 
Columbia National Bank; Savings Banks—Fred 
McKee, vice-pres., Security Savings & Commer- 
cial Bank; State Banks—Archibald McLachlen, 


Company, Macon; Ex-Officio Member, Walter N. 
Harrison, vice-president & cashier, First National 
Bank, Lavonia. 

—Representatives American Bankers Association: 
Member Executive Council, H. E. Davis, presi- 
dent, Albany Exchange National Bank, Albany; 
Vice-President, for Georgia, Robert Strickland, 
exec. vice-president, Trust Company of Georgia, 
Atlanta; Member Nominating Committee, H. 
Lane Young, vice-pres. & exec. manager, Citizens 
& Southern National Bank, Atlanta; Alternate 
Member Nominating Committee, Ronald Ran- 
som, executive vice-president, Fulton National 
Bank, Atlanta. 

—Division Vice-Presidents: National Bank, T. I. 
Denmark, vice-president, Citizens & Southern 
National Bank, Macon; Savings, M. L. Lee, 
eashier, Moultrie Banking Company, Moultrie; 
State Bank, E. A. Wilbanks, cashier, Shadburn 
Banking Company, Buford; Trust, W. S. Coth- 
ran, vice-president & Trust officer, National City 
Bank, Rome. 


IDAHO Bankers Association— 


Annual convention held June 15-16. 


ILLINOIS Bankers Association— 


Annual meeting held May 21-22. 

—Officers elected: President, H. A. Brinkman, cash- 
ier, Harris Trust & Savings Bank, Chicago; 
Vice-President, S. Nirdlinger, executive vice- 
president, First Galesburg National Bank & 
Trust Co., Galesburg; Treasurer, E. B. Appleton, 
vice-president, Litchfield Bank & Trust Company, 
Litchfield. M. A. Graettinger, 33 N. LaSalle 
Street, Chicago, and O. S. Jennings, same ad- 
dress, remain as executive vice-president and sec- 
retary, respectively. 


INDIANA Bankers Association— 


Annual meeting held May 24-25. 

—Officers elected: President, M. J. Kreisle, cashier, 
Tell City National Bank, Tell City; Vice-Presi- 
dent, B. D. Mitchell, president, Union Bank and 
Trust Company, Kokomo; Treasurer, William P. 
Flynn, vice-president, Indiana National Bank, 
Indianapolis; Secretary, Don E. Warrick, Circle 
Tower, Indianapolis. 


Treas. & Secy., McLachlen Banking Corporation ; IOWA Bankers Association— 
Trust Companies—Ord Preston, president, Union June 25-26-27. Hotel Fort Des Moines, Des Moines. 
Trust .Company. —R. L. Chase, Jr., ass’t cashier, Iowa-Des Moines 





CHARTERED 1884 


MERCANTILE TRUST CO. of BALTIMORE 


Capital - - - - - 


Surplus and Undivided Profits 
We Solicit Your Baltimore Account 


National Bank & Trust Co., chairman hotel com- 
mittee.—Frank Warner, secy., Liberty Bldg., Des 
Moines. 

KANSAS Bankers Association— 

Annual meeting held May 17-18. 

—Officers elected: President, M. L. Breidenthal, 
Security National Bank, Kansas City; Vice-pres., 
H. A. Bryant, Parsons Commercial Bank, Par- 
sons; Treasurer, E. V. Wood, Citizens National 
Bank, Emporia; Executive Vice-Pres., W. W. 
Bowman, Topeka; Secretary, Fred M. Bowman, 
Topeka. 

KENTUCKY Bankers Association— 

—‘“Place and date not yet decided.”—Harry G. 

Smith, secy., Louisville. 2-28-34. 
LOUISIANA Bankers Association— 

Annual meeting held April 23-24. 

—G. R. Broussard, v.p., Bank of Abbeville & Trust 
Company, Abbeville. 

MAINE Bankers Association— 

July 6-7. Bar Harbor. 

—George C. Fernald, treas. Augusta. 

Corporate Fiduciaries Ass’n of 

October 10. Portland. 

—R. A. Bramhall, pres., c/o The. Portland National 
Bank, Portland. 

MARYLAND Bankers Association— 

Annual meeting held May 22. 

—Officers elected: President, Tasker G. Lowndes, 
Second National Bank, Cumberland; Vice-Presi- 
dent, James W. McElroy, First National Bank, 
Baltimore; Secretary, Matthias F. Reese, Federal 
Reserve Bank Building, Baltimore; Treasurer, 
Eugene G. Grady, Western National Bank, Bal- 
timore. Trust Division Vice-President American 
Bankers Association, James Carter, v.p., Fidelity 
Trust Company, Baltimore. 


MASSACHUSETTS Bankers Association— 
First convention held June 8-9. 


MICHIGAN Bankers Association— 
Annual meeting held June 20-23. 


MINNESOTA Bankers Association— 

Annual meeting held June 7-8. 

—Officers elected: President, D. J. Fouquette, St. 
Cloud State Bank, St. Cloud; Vice-President, 
Wm. N. Johnson, Northwestern National Bank, 
Minneapolis; Secretary, Wm. Duncan, Jr., 740 
Rand Tower, Minneapolis; Treasurer, Oluf Gand- 
rud, Swift County Bank, Benson. 

—Trust Division Vice-President, American Bank- 
ers Association, J. W. Lyder, vice-pres., North- 
ern National Bank, Duluth. 


MISSISSIPPI Bankers Association— 
Annual meeting held May 15-16. 


—Officers elected: President, H. H. Chambliss, 


Laurel; Vice-President and Chairman Executive 
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Committee, B. J. Carter, Jr., Meridian; Treas- 
urer, M. D. Brett, Marks; Secretary, George B. 
Power, Jackson; Assistant Secretary, O. H. 
Swayze, Jackson. 

—Executive Committee, Terms Expiring 1935: 
Geo. Williamson, Vicksburg; L. G. Fant, Holly 
Springs; Warren Potts, Kosciusko. Terms Expir- 
ing 1936: Robert Babington, Tylertown; A. L. 
Rogers, New Albany; R. C. King, Greenwood. 
Terms Expiring 1937: B. H. Colmery, Vicksburg ; 
W. B. Herring, Moss Point; Walter Spiva, New- 
ton. Ex-Officio Members: H. H. Chambliss, Presi- 
dent; B. J. Carter, Jr., Vice-President; M. D. 
Brett, Treasurer; M. Gerald Burrow, Retiring 
President; G. M. McWilliams, Last Preceding 
President. 

—Group Vice-Presidents: 1, R. A. McRee, Jr., 
Iuka; 2, L. D. Myers, Byhalia; 3, F. R. McGeoy, 
Jr., Greenwood; 4, J. G. Horton, Scooba; 5, Sam 
P. Carter, Quitman; 6, Ray Tillman, Jackson; 
7, Sam Caldwell, Hazlehurst; 8, T. M. Ferrill, 
Lucedale. 

—A. B. A. Officers for Mississippi: Member Execu- 
tive Council, F. W. Foote, Hattiesburg; Vice- 
President for Mississippi; Robert Babington, 
Tylertown; Member Nominating Committee, 
Harry J. Landry, Friars Point; Alternate Mem- 
ber Nominating Committee, T. W. Yates, Jack- 
son. 

—Division Vice-Presidents: National Banks, F. M. 
Patty, Yazoo City; Savings Banks, C. J. Kees, 
Magee; State Banks, Chauncey Smith, Clarks- 


dale; Trust Companies, B. H. Colmery, Vicks- 
burg. 
MISSOURI Bankers Association— 
Annual meeting held May 15-16. 
—Officers elected: President, W. W. Alexander, 
secretary, Trenton Trust Company, Trenton; 
Vice-President, C. W. Allendoerfer, vice-presi- 


dent, First National Bank, Kansas City; Treas- 
vice-president, Boatmen’s 


urer, F. Lee Major, 
National Bank, St. Louis; Secretary, W. F. 
Keyser, Sedalia ; Assistant Secretary, E. P. Neef, 


Sedalia. 

—Group Officers: Group 1, Chairman, W. J. Dear- 
ing, president, Atlanta State Bank, Atlanta; 
Secretary, H. B. Young, vice-president, Bank of 
Kirksville, Kirksville; Group 2, Chairman, J. T. 
Robbins, cashier, Princeton State Bank, Prince- 
ton; Secretary, Chas. Hemry, president, First 
National Bank Gallatin; Group 3, Chairman, C. 
A. Templeton, cashier, First National Bank, 
Tarkio; Secretary, Ira James, president Bank 
of Osborn, Osborn; Group 4, Chairman, W. T. 
Kemper, Jr., president, Kemper State Bank, 
Boonville; Secretary, W. R. Courtney, cashier, 
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Sedalia Bank & Trust Company, Sedalia; Group 
5, Chairman, K. R. Adams, cashier, First State 
Bank, Bonne Terre; Secretary, E. W. Klein- 
schmidt, assistant secretary, Mississippi Valley 
Trust Company, St. Louis; Group 6, Chairman, 
G. L. Saracini, cashier, Bank of Poplar Bluff, 
Poplar Bluff; Secretary, H. R. Phillips, cashier, 
Bank of Perryville, Perryville; Group 7, Chair- 
man, I. T. Curry, cashier, State Savings Bank, 
Lebanon; Secretary, Russell Foster, cashier, 
Camden County Bank, Camdenton; Group 8, 
Chairman, John O. Burson, cashier, First Na- 
tional Bank, Mt. Vernon; Secretary, W. C. Davis, 
cashier, Sac River Valley Bank, Stockton. 

—The 45th Annual Convention will be held May 
14 and 15, 1935. 

MONTANA Bankers Association— 

July 20-21. Canyon, Yellowstone National Park. 

—*I do not know of any trust department meetings 
that will be held.”—E. W. Walker, secy.-treas., 
Helena. 

NEBRASKA Bankers Association— 

—*“Will not know the date and place till executive 
council meets during the spring. No present plans 
for a separate meeting of trust department execu- 
tives.”-—-Wm. B. Hughes, secy., Omaha. 3-2-34. 

NEVADA Bankers Association— 
—*Executive committee has not taken action—no 
trust sessions.”—L. S. Reese, secy, Reno. 3-6-34. 
NEW HAMPSHIRE Bankers Association— 
Annual meeting held May 18. 
NEW JERSEY Bankers Association— 

Annual meeting held May 17-19. 

—Officers elected: President: Julius S. Rippel, 
chairman of Board, Merchants & Newark Trust 
Company; Vice-President, Leslie G. McDouall, 


trust officer, Fidelity Union Trust Co., Newark: 
Treasurer, Garret A. Denise, president, Central 
National Bank, Freehold; Executive Committee 
(Three-Year Term), C. Wesley Benson, presi- 
dent, United States Trust Co., Paterson; George 
Letterhouse, trust officer, Commercial Trust Co. 
of N. J., Jersey City; Frank W. Sutton, Jr., 
president, First National Bank, Toms River. 
NEW MEXICO Bankers Association— 

Annual meeting held April 20-21. 

—Officers elected: President, Floyd Childress, audi- 
tor, First National Bank, Roswell; Vice-Presi- 
dent, S. A. Jones, president, Citizens Bank, 
Clovis; Treasurer, A. E. Huntinger, cashier, 
Citizens State Bank, Vaughn; Executive Secre- 
tary, Mrs. Margaret Barnes, 318 N. Sixth St., 
Albuquerque. 

—Executive Committee: L. C. Becker, Belen; H. L. 
Boyd, Springer; Arthur Johnson, Raton; W. S. 
Haston, Silver City; O. M. Love, Albuquerque; 
H. H. Aull, Santa Rosa. 


NEW YORK State Bankers Association— 

Annual meeting held June 11-12. 

—Officers elected: President, Wm. L. Gillespie, 
president, National Commercial Bank and Trust 
Co., Albany; Vice-President, S. Sloan Colt, vice- 
president, Bankers Trust Co., New York; Treas- 
urer, R. G. Hannahs, president, Watertown Na- 
tional Bank, Watertown; State Vice-President of 
A. B. A. for New York, W. W. Maloney, 3rd, 
president, Fallkill National Bank and Trust Co., 
Poughkeepsie. 

—Executive Council: George V. McLaughlin, presi- 
dent, Brooklyn Trust Co., Brooklyn; Thomas R. 
Dwyer, president, First National Bank and 
Trust Co., Rochester. 

—Members of Executive Committee: Frank K. 
Houston, executive vice-president, Chemical Bank 
and Trust Co. of New York; Alternate member, 
William S. Gray, president, Central Hanover 
Bank and Trust Co., New York. 

—Representatives American Bankers Association: 
Vice-President, National Bank Division—G. A. 
Niles, president, Oneida National Bank and 
Trust Co., Utica; Vice-President, State Bank 
Division, C. George Niebank, president, Bank of 
Jamestown, Jamestown; Vice-President, Trust 
Division, Dr. Frank P. Delano, president, Bank 
of Rockville Centre Trust Co., Rockville Centre, 
L. I.;: Vice-President, Savings Division, George 
D. Whedon, vice-president, Monroe County Sav- 
ings Bank, Rochester. 

—W. Gordon Brown, exec. mgr., 33 Liberty St., 
New York. 

NORTH CAROLINA Bankers Association— 
Annual meeting held April 26-27. 
—Paul P. Brown, secy., Raleigh. 

NORTH DAKOTA Bankers Association— 

July 2-4. Deadwood, South Dakota. 

—In conjunction with the South Dakota Bankers 
Association—commemorating the fiftieth anniver- 
sary of the founding of the Dakota Bankers 
Association.—No separate trust sessions.—C. C. 
Waltam, secy., Fargo. 

OHIO Bankers Association— 

Annual meeting June 26-27, Columbus. 

OKLAHOMA Bankers Association— 

Annual meeting held May 8-9. 

Officers elected: S. A. Bryant, pres., Cushing; 
J. J. Hamre, vice-pres., Arnett; J. J. Kirk- 
patrick, treas., Oklahoma City; Eugene P. 
Gum, secy., Oklahoma City; Gertrude Corbitt, 
ass’t secy., Oklahoma City. 

—Members Executive Committee: M. L. Stockton, 
chairman, McAlester; John T. Bailey, Talihina; 
J. M. Armfield, Cordell; B. R. Stephens, Elgin; 
B. C. Brigham, Kingfisher; O. E. Durham, 
Okeene; J. F. Buck, Shawnee; George J. Jonas, 
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Carney; W. F. Reynolds, Vinita; W. E. Combs, 
Haskell; Phil C. Kidd, Ex-Officio, Norman; Wal- 
ter B. Stephens, Ex-Officio, Hobart. 
OREGON Bankers Association— 
Annual meeting held June 18-19. 
PENNSYLVANIA Bankers Association— 
Annual meeting held May 23-25. 
—Officers elected: President, Edgar A. Jones, vice- 


president, Scranton-Lackawanna Trust Co., 
Seranton; Vice-President, Frank fF. Brooks, 
president, First National Bank at Pittsburgh; 


Treasurer, Robt. M. Rutherford, president, Steel- 
ton Bank and Trust Co., Steelton; Secretary, 
Charles F. Zimmerman, president, First National 
Bank, Huntingdon. 
RHODE ISLAND Bankers Association— 
Annual meeting held June 21. 
SOUTH DAKOTA Bankers Association— 

July 2-4. Deadwood, South Dakota. 

—“Joint meeting with the North Dakota Bankers 
Association as a celebration of the organization of 
the Dakota Bankers Association fifty years ago. 

—‘‘No separate meeting for trust department execu- 
tives has been requested.”—Geo. A. Starring, exec. 
megr., Huron. 

TENNESSEE Bankers Association— 

Annual meeting held May 22-23. 

—H. G. Huddleston, secy.-treas., Nashville. 
TEXAS Bankers Association— 

Annual meeting held May 15-17. 

—Officers elected: Sam R. Greer, President, Tyler; 
A. B. Childs, Treasurer, Naples; W. A. Philpott, 
Jr., Secretary, Dallas; Executive Committee: 
T. H. Nees, Beaumont; W. C. Sparks, Taft; W. 
Guy Draper, McGregor; J. C. Thompson, Green- 
ville; Sam H. Gray, Colemas; R. Lee Morris, 
Chico; D. E. Blackburn, Victoria. 

UTAH Bankers Association— 

Annual meeting held June 15-16. 

VERMONT Bankers Association— 

Annual meeting held Feb. 22. 

—C. E. Brigham, treas., Farmers Trust Co., Bur- 
lington, secy. 

VIRGINIA Bankers Association— 
Annual meeting held June 7-9. 
WASHINGTON Bankers Association— 
Annual meeting held June 21-22. 
WEST VIRGINIA Bankers Association— 
Annual meeting held June 8-9. 
WISCONSIN Bankers Association— 
Annual meeting held June 19-20. 





AMERICAN Bankers Association— 
October 22-25. Washington, D. C. Annual conven- 
tion.—Fred N. Shepherd, exec. mgr., 22 East 40th 
st., New York, N. Y. 
AMERICAN Bar Association— 
August 29-30-31. Milwaukee, Wis. 
Olive G. Ricker, exec. secy., 1140 N. Dearborn st., 
Chicago, IIl. 
American Institute of Accountants— 
—October 15-18, Stevens Hotel, Chicago, II. 
—John L. Carey, secy., 185 Cedar St., New York, 
| eS 
AMERICAN Institute of Banking— 
Annual meeting held June 11-14. 
ASSOCIATION of Reserve City Bankers— 
Annual meeting held June 4-6. 
FINANCIAL Advertisers Association— 
September 10-11-12-13. Statler Hotel, Buffalo, N. Y. 
—Robert W. Sparks, asst. v. p., Bowery Savings 
Bank, New York, N. Y., in general charge con- 
vention program; Ernest L. Anderson, asst. tr. 
off., Rhode Island Hospital Trust Company, Provi- 
dence, R. I., chairman trust development depart- 
ment program. 
—‘“Our convention theme this year is ‘How to Meet 
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the Public Demand for Financial Information.’ 
Every session will be of vital interest to trust 
officers. Trust development work has for years 
had prominent consideration in our convention 
program.’’—Preston E. Reed, exec. secy., 231 S. 
La Salle st., Chicago, Ill. 

INVESTMENT Bankers Association of America— 

—‘‘The date and place of our 1934 convention will 
be definitely decided at the meeting of the Board 
of Governors on May 19-23 at White Sulphur 
Springs, W. Va.”—C. Longford Felske, secy., 33 
S. Clark st., Chicago, Ill. 5-5-34. 

MORRIS Plan Bankers Association— 

September 17-18-19. Westchester Country Club, 
Rye, N. Y. 

—Joseph E. Birnie, secy.-treas., 15 E. Fayette st., 
Baltimore, Md. 

MORTGAGE Bankers Association of America— 
October 4-5-6. Edgewater Beach Hotel, Chicago, IIl. 
—George H. Patterson, secy.-treas., 111 W. Wash- 

ington st., Chicago, IIl. 

NATIONAL Association of Mutual Savings Banks— 
Annual meeting held May 16-18. 

—John W. Sandstedt, exec. secy., 347 Madison ave., 
New York, N. Y. 

NATIONAL Association of Bank Auditors and Comp- 

trollers— 

October 23-24. Washington, D. C. 

—Arthur J. Linn, comp., Hamilton National Bank, 
Washington, D. C., general chairman of the con- 
vention, 

ROBERT Morris Associates— 

—‘‘General annual convention.—There is an indi- 
cation that it will be held toward the end of 
September, opening, perhaps, on the 22d or 29th. 
—Date not definite—it will probably be held in 
the East.”—Alexander Wall, secy., Lansdowne, 
Pa. 3-5-34. 
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The Comptroller of the State of New York 


will sell at his office at Albany, New York, 
June 28th, 1934, at 1 o’clock P. M. (Daylight Saving Time) 


$30,000,000.00 


Emergency Unemployment Relief 
Serial Bonds of the 


State of New York 


Dated July 1st, 1934, and maturing 
$3,000,000 annually July 1st, 1935 to 1944 inclusive 


Principal and semi-annual interest January lst and July Ist, 
payable in lawful money of the United States of America at 
the Bank of the Manhattan Company, 40 Wall Street, 
New York City. 


Exempt from all Federal and New York State Income Taxes. 


Bidders for these bonds will be required to name the rate of interest which the bonds are to bear not 
exceeding four (4) per centum per annum. Such interest rates must be in multiples of one-fourth of one 
per centum and not more than a single rate of interest shall be named. 

Bidders may condition their bids upon the award to them of all but no part of the entire $30,000,000 
bonds and the highest bidder on the basis of ‘‘all or none”’ will be the one whose bid figures the lowest 
interest cost to the State after deducting the amount of premium bid if any. 

No bids will be accepted for separate maturities or for less than par value of the bonds nor unless 
accompanied by a deposit of money or by a certified check or bank draft upon a solvent bank or trust 
company of the cities of Albany or New York, payable to the order of the ‘““Ccmptroller of the State of 
New York” for at least two * cent of the par value of the bonds bid for. No interest will be allowed 
upon the good faith check of the successful bidder. 

All proposals, together with the security deposits, must be sealed and endorsed “‘ Proposal for bonds” 
and enclosed in a sealed envelope directed to the ““Comptroller of the State of New York, Albany, N.Y.” 

The Comptroller reserves the right to reject any or all bids which are not in his opinion advantageous 
to the interest of the State. 

Approving opinion of Honorable John J. Bennett, Jr., Attorney General of the State, as to the legality 
of these bonds and the regularity of their issue will be furnished the successful bidder upon delivery of 
the bonds to him. 

If the Definitive Bonds of this issue can not be prepared and delivered at a time to suit the purchaser, 
the State reserves the right to deliver Interim Certificates pending preparation of the Definitive Bonds, 
and will have these Interim Certificates ready for delivery on July 2, 1934. 

The net debt of the State cf New Vork on June 15, 1034, amounted to $520,272,827.40 which is 
about 1.98 per cent of the total assessed valuation of the real and personal property of the State subject 
to taxation for State purposes. 

Circulars descriptive of these bonds will be mailed upon application to 


MORRIS 8S. TREMAINE, State Comptroller, Albany, N. Y. 


Dated June 18, 1934. 














CALIFORNIA 


Bank of America, N. T. & S. A., of San Francisco, 
announces the appointment of R. E. Ruple, assistant 
trust officer, in charge of trust activities of the bank 
in the San Bernardino area. E. G. Wormhoudt was 
named manager of the Beverly Hills office to succeed 
Louis H. Moore. 

Security-First National Bank of Los Angeles has 
promoted H. F. Iverson from assistant vice-president 
to vice-president in the banks and bankers: depart- 
ment. He was formerly with the Desert National Bank 
of Salt Lake City. 

Consolidation of the Crocker First National Bank 
of San Francisco and the Crocker First Federal Trust 
Company became effective June 1st under the former 
title. 

First National Bank of Puente has been acquired 
by Transamerica Corp., which will retain the same 
personnel, directors of the bank becoming members 
of the local advisory committee. 

Carl F. Wente, vice-president of Bank of America 
N. T. & S.’A. of California, has been elected chair- 
man of the First National Bank in Reno, which is 
owned by Transamerica Corporation. Mr. Wente is 
expected to locate in Reno to direct the establishment 
of a branch ‘banking system for the State of Nevada. 


CONNECTICUT 


Bridgeport-City Trust Company, Bridgeport, has 
announced plans to increase its capitalization to 
$2,000,000 concurrent with its entry into branch 
banking. An East Side branch was opened this month 
under the direction of Arthur Stillman and has ap- 
pointed an advisory committee of five prominent 
business men of the section. 

The West Side Bank, Bridgeport, 
with Adolph Sherman as president. 


has reopened 


FLORIDA 


C. S. L’Engle has been elected president of the St. 
Augustine National Bank, St. Augustine, to succeed 
G. B. Lamar, who resigned due to ill-health. Mr. 
L’Engle was formerly vice-president of the bank, 
which is affiliated with the Barnett National Bank of 
Jacksonville. 

First National Bank 
granted full trust powers by the 
Board. 


in Palm Beach has been 
Federal Reserve 


GEORGIA 


Georgia Railroad Bank & Trust Company, Augusta, 
announces the creation of two new offices with the 
election of Ha! D. Beman, former vice-president, as 
executive vice-president, and the appointment of J. 
Marion Adams as assistant trust officer. 

Elder G. Glenn, former vice-president, has been 
chosen president of the Bank of Chickamauga at 
Chickamauga,to succeed C. M. Preston, president of 
the Hamilton National Bank of Knoxville, Tenn. 


HAWAII 


J. Waterhouse, a pioneer banker of Hawaii, has 
retired from the presidency of the Bishop National 
Bank after a long and successful tenure during which 
the resources of the bank were built up to more than 
42 millions. Mr. Waterhouse will continue to serve as 
chairman of the board, a newly created position, 


CHANGES IN BANKING AND TRUST FIELD 


Items to appear under this heading in the next issue should reach us on or before July 12. 
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being succeeded as president by G. P. Wilcox, who 
has served as vice-president. 


INDIANA 


Lafayette National Bank of Lafayette has been 
chartered to succeed the former Fowler Bank City 
Trust Company, now in liquidation. Burr S. Swezey 
is president of the new bank which is capitalized 
at $250,000. 

The First National Bank opened recently at Goshen 
under the presidency of O. M. Kinnison, newspaper 
publisher. 


ILLINOIS 


The resignation of Joseph E. Otis as president of 
the Central Republic Trust Company of Chicago ends 
an affiliation with this company and its predecessors 
starting in 1901, when Mr. Otis joined the Western 
Trust Company. 

Dr. Walter R. Titzel has been elected president of 
the recently reopened East Side Trust & Savings 
Bank of Chicago. 

Aurora National Bank has opened in Aurora to 
succeed The Aurora National Bank. Tim Biever is 
president and Corbin Hagans, former president of 
the State Bank of Geneva, has been elected executive 
vice-president. 

The National Bank of Bloomington opened this 
month, giving Bloomington its first national bank 
since the moratorium. Grover C. Helm is president. 


MASSACHUSETTS 


Norman W. Hall, trust officer of Union Trust Com- 
pany, Boston, has been elected vice-president of the 
Boston Life Insurance Trust Council, and Edward 
Messinger, trust officer of Merchants National Bank, 
treasurer of the Council. Members appointed to the 
executive committee include Basil Collins, assistant 
vice-president, Old Colony Trust Company, and 
William Sohier, trust officer, Boston Safe Deposit & 
Trust Company. 


MICHIGAN 


The Union Guardian Trust Company opened in 
Detroit on May 28 as a strictly fiduciary institution 
with no liabilities from former operation and no 
affiliates. George H. Kirchner, former conservator, is 
president and R. E. Badger, senior vice-president. 
Rudolph E. Hofelich is vice-president in charge of 
personal trusts; A. A. F. Maxwell, vice-president, in 
charge of corporate trusts, and A. B. Pfleiderer, 
vice-president, in charge of industrial trusts. 


Reorganization was accomplished through agree- 
ment of depositors representing more than 75 per 
cent. of total deposit liability and approval of the 
court and State banking department. The plan that 
all claims on the company shall be paid out of funds 
held by the Liquidating Trustees and that all assets 
and proceeds therefrom shall be applied against 
certificates of indebtedness issued by the trustees 
before reimbursing stockholders for their statutory 
liability, after which payments shall be made to 
stockholders of record Feb. 11, 1933. Outstanding 
shares of the company have been cancelled. Five gen- 
eral trustees have been appointed by the court. 


The fiduciary business of the company will be con- 
tinued by the reorganized company under the same 
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corporate entity as modified by the plan. Total re- 
sources of the new company are $5,153,219 and 
include $4,353,000 of funds held in various fiduciary 
capacities and $800,000 of capital surplus and profits. 


The Security National Bank has opened in Battle 
Creek with capital of $1,000,000 as a reorganization 
of the Old Merchants National Bank. Lonn Karcher, 
president of the Old Merchants, is president of the 
new bank. 


MISSOURI 


Mercantile Commerce Bank & Trust Company of 
St. Louis has organized a bond department and elected 
I. A. Long, former manager of the municipal divi- 
sion of the Mercantile Commerce Company, and R. C. 
Obermann, former sales manager, as vice-presidents 
in charge of the new department. The Mercantile 
Commerce recently purchased the safe deposit busi- 
ness of the Scruggs-Vandervoort & Barney Bank, 
now in liquidation. 


O. S. Heinecke has been elected vice-president and 
eashier of the Jefferson-Gravois Bank of St. Louis, 
following resignation of Anthony Coller. 


W. W. Ainsworth, formerly vice-president of the 
Mercantile-Commerce Company, is president of the 
newly organized Metropolitan St. Louis Company 
whose personnel were with the former affiliate of the 
Mercantile Bank and Trust Company of St. Louis. 


NEBRASKA 


Following consolidation of the National Bank of 
Commerce at Lincoln and the affiliated Commerce 
Trust Company, Byron Dunn, formerly vice-president 
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and cashier of the bank and vice-president of the 
trust company, was elected vice-president and trust 
officer. B. G. Clark, former assistant cashier, becomes 
cashier and assistant trust officer of the merged 
institution. 


NEVADA 


The Ely National Bank, Ely, has consolidated with 
the McGill National Bank at McGill under the former 
charter and title. Capital stock is $100,000, half of 
which is in preferred stock subscribed by the R. F. C. 


NEW HAMPSHIRE 


Merger of the Berlin National Bank with the City 
National Bank of Berlin has been approved by the 
Comptroller of the Currency, the former institution 
having been under conservatorship. The new institu- 
tion, to be known as the Berlin City National Bank, 
will have capital of $250,000. 


NEW JERSEY 


Camden Safe Deposit & Trust Company has elected 
as its president Townsend Stites, former vice-presi- 
dent and general manager of the Welsbach Company 
of Philadelphia and chairman of the bank’s finance 
committee. He succeeds Ephraim Tomlinson, who 
requested relief from duties as president and was 
made chairman of the board. The board of directors 
also elected John H. Annis to the position of execu- 
tive vice-president, G. Merrill Schlosser being ap- 
pointed to succeed him as trust officer, and Frank S. 
Norcross being appointed solicitor. 


The United National Bank of Cliffside Park has 
opened as _ successor to the First National Bank of 
Fairview, Palisade National Bank of Fort Lee and 
the Cliffside Park National Bank. 


Addison K. Barry, former secretary of the Clinton 
Title & Mortgage Guaranty Company, has joined the 
trust department of the National Newark & Essex 
Banking Company, Newark. 


The Elizabeth Trust Company, Elizabeth, has re- 
sumed normal operations with Claude H. Meredith 
continuing as president. Welles B. Pulen continues 
as trust officer. 


NEW YORK 


Applications for permission to open branches have 
already been filed by several trust companies in 
accordance with the branch banking law recently 
signed by Governor Lehman. Lincoln-National Bank 
& Trust Company of Syracuse made the first applica- 
tion for a branch in Pulaski, citizens of that town 
having requested that a branch be opened. 


National Ulster County Bank of Kingston has been 
granted full trust powers. 


Bayard F. Pope has been elected to the newly 
created office of chairman of the board of the Marine 
Midland Corp. of New York, George F. Rand con- 
tinuing as president. 


Guaranty Trust Company, New York City, an- 
nounces appointment of John D. Bowen and Griffith 
Mark as assistant treasurers. 


Giving effect to requirements of the Banking Act 
of 1933, important changes by large New York banks 
and investment houses have resulted from segregation 
of security underwriting and commercial banking 
services. J. P. Morgan & Company has chosen to 
continue as private bankers under State banking 
examinations, as has Brown Brothers Harriman & 
Company. Investment business of the latter will be 
carried on by a new firm, Brown, Harriman & Com- 
pany, including partners retiring from the banking 




















firm and executives of the former City Company of 
New York. The Guaranty Company of New York is 
being dissolved, J. R. Swan, former president, and 
several other officers joining Edward B. Smith & 
Company. The Guaranty Trust Company is organiz- 
ing a bond department, retaining D. K. Pfeffer, for- 
merly assistant manager of the State and city bond 
division. 

With the recent reopening of the Mount Vernon 
Trust Company of Mount Vernon, all of the thirty- 
seven banking institutions restricted after the bank 
moratorium have resumed normal business, nine in 
the State having been closed for liquidation. The 
Mount Vernon Trust, at one time the largest bank 
between New York City and Albany, opened as a 
member of the Federal Reserve system under a plan 
permitting withdrawal of 55 per cent. in cash. John 
Leland Cross was elected president to succeed Mark 
D. Stiles, Arthur W. Mischanko was made vice- 
president and comptroller, Fred E. Goldman, vice- 
president, and Albert J. Vey and Harry R. Marshall, 
trust officers. 


Chemical Bank & Trust Company of New York City 
announces the election of W. Barton Cummings, 
manager of the statistical department of the bank, 
as investment trust officer, with supervision of trust 
investments. 

United States Trust Company of New York has 
appointed Thomas J. Madden as assistant secretary. 


Marine Midland Trust Company of New York 
announces the following appointments: Arthur M. R. 
Hughes, George C. Textor, Mervin W. Bricker, Alfred 
N. Wheeler, Jr., R. C. Smith and George B. Paull as 
assistant vice-presidents, and Wilmer S. Wrench and 
E. G. Stockder as assistant treasurers. 


The Bank of New York & Trust Company has 
appointed Charles M. Bliss as assistant secretary 
and Edward C. Bench, assistant treasurer. 


Irving Trust Company, New York, has elected 
John F. MclIlwain an assistant secretary at the head 
office. 

Duncan H. Read, formerly a member of Dillon, 
Read & Company, has become associated with the 
Fiduciary Trust Company of New York City. 


The Chase Corporation, following completion of 
segregation from the Chase National Bank, has 
changed its title to Amerex Holding Corp., with 
principal holdings in American Express Company. 
Chandler P. Anderson, Jr., is president. 


Dillon, Read & Company, Speyer & Company, and 
Kuhn, Loeb & Company, have relinquished private 
banking business, continuing their investment bank- 
ing activities. 

Julian P. Fairchild, president of the Kings 
County Trust Company and active in civic in Brook- 
lyn for many years, died June 15 at the age of 52. 
Mr. Fairchild was president of the Trust Companies 
Assn. of the State of New York in 1929, and had 
been treasurer of the Kings County Democratic Com- 
mittee and the Downtown Brooklyn Assn. 






















OHIO 


The Ohio Merchants Trust Company, Massillon, has 
released the entire balance of restricted deposits with 
interest, representing a total of $1,771,698 paid since 
reopening. 

G. V. Fromme, attorney, has been elected presi- 
dent of the Champaign National Bank at Urbana. 
He succeeds the late Judge E. E. Cheney. 

Officers elected for the Conneaut Mutual Loan & 
Trust Company, Conneaut, include George Collings, 
president; Carl Phelps, vice-president; R. E. Mygatt, 
attorney for the trust department, and W. T. Ross, 
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formerly vice-president of the National City Bank 
of Cleveland, secretary-treasurer. 

Lagonda National Bank of Springfield has been 
organized to succeed the Lagonda-Citizens National 
Bank, now in liquidation. 

Cleveland Trust Company has opened a depart- 
ment to deal in government bonds and to centralize 
data and facilities for the commercial and trust de- 
partments and their customers, under the direction 
of assistant treasurer F. E. Gibson. 

To facilitate liquidation of mortgage participation 
trusts in closed banks, liquidators of the Ohio Sav- 
ings Bank & Trust Company of Toledo have filed 
application for permission to accept certificates of 
participation in payment of mortgages held in trust. 

Kenneth B. Ledman, formerly with the Ohio Na- 
tional Bank of Columbus, has been elected vice- 
president of the National Bank of Portsmouth. 


























PENNSYLVANIA 


The South Philadelphia National Bank has opened 
in Philadelphia as successor to the restricted South- 
western National Bank and Sixth National Bank 
with capital of $500,000, and surplus of $100,000. 
Norman C. Ives, former president of the Sixth Na- 
tional is president of the new bank and Eugene 
Walter, former president of the Southwestern, is vice- 
president. C. Arnold Russell, of the Philadelphia 
R. F. C. agency, is executive vice-president and 
cashier. 

Harold W. Scott, assistant to the executive vice- 
president of the Pennsylvania Company for Insur- 
ances on Lives & Granting Annuities, Philadelphia, 
has been elected a vice-president. x 

The First Jeannette Bank & Trust Company, 
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Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


It is the oldest trust com- 
pany in Missouri. 


For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


Jeannette, has been opened with $200,000 capital- 
ization, to replace the First Bank & Trust Company. 
D. C. W. Birmingham, former president of the Hazel- 
wood Savings & Trust Company, Pittsburgh, has 
been elected executive vice-president of the new in- 
stitution. 

The Bank of the Ohio Valley, succeeding the Ohio 
Valley Bank, has opened in Pittsburgh with Allan W. 
Cruikshank as president. 

A. G. Postlewait has been chosen president and 
Frank H. Payne, chairman of the board, of the new 
National Bank & Trust Company, recently organ- 
ized in Erie. 

First National Bank in Bangor has been chartered 
with John Stiles as president. 


George W. Brown, Jr., has been elected president 
of the Integrity Trust Company of Philadelphia, 
succeeding Walter K. Hardt, the latter becoming 
chairman of the executive committee, John Stokes 
Adams continuing as chairman of the board. Mr. 
Brown has been executive vice-president since April, 
1933, having previously been with several Philadel- 
phia banks in executive capacities, and was at one 
time chief examiner of the State banking depart- 
ment. After serving as an assistant to Secretary of 
Banking Gordon, Mr. Brown was Philadelphia agent 
of the Reconstruction Finance Corp., from which 
position he resigned to join the Integrity. A. I. Wood 
was chosen vice-chairman of the board, and J. Har- 
rison Jones was elected an assistant treasurer. 

First National Bank of Philadelphia announces 
promotion of William A. Nickert from assistant vice- 
president to vice-president and trust officer. John 
E. MacGregor was elected assistant trust officer and 
assistant cashier. 


Hugh C. McCaughan has been elected vice-presi- 
dent, secretary and treasurer of the Armstrong 
County Trust Company at Kittanning to succeed 
H. G. Gates. Mr. McCaughan was formerly auditor 
and subsequently assistant treasurer of the Union 
Trust Company, Pittsburgh, and vice-president of 
Erie Trust Company of Erie. 


TEXAS 


First National Bank and Texas State Bank, Breck- 
inridge, have consolidated under the former title. 
Milton E. Daniel, president of the First National, 
continues in the same capacity, and William Pardue, 
Jr., cashier of the. Texas State Bank, is vice-presi- 
dent. 


South Texas National Bank of San Antonio has 
opened as successor to the South Texas Bank & Trust 
Company with capital of $350,000. E. J. Miller is 
president and O. D. Drisdale, cashier. 

D. J. C. Erwin, Sr., has been elected chairman of 
the board and Giles McKinney president of the Collin 
County National Bank, McKinney. 

John W. Murchison has been elected president of 
the City National Bank, which opened recently in 
Plainview. 

James Cerf has been made a vice-president of the 
State National Bank at Corsicana. 


VIRGINIA 


James W. Allison, in addition to his position as 
trust officer of the First & Merchants National 
Bank, Richmond, has been elected vice-president. 
Mr. Allison is also State vice-president of the trust 
division of the American Bankers Association. Direc- 
tors also promoted H. Hiter Harris from assistant 
vice-president to a vice-presidency of the bank. 


VERMONT 


Robert C. Clarke has resigned as Commissioner of 
Banking and Insurance for Vermont to join the 
Vermont Trust Company of Montpelier in an execu- 
tive capacity. 

Enosburg Falls National Bank, Enosburg Falls, 
has been granted limited trust powers. 


WASHINGTON 


Vancouver National Bank, Vancouver, has opened 
without restrictions following reorganization. W. E. 
Carter is president, Charles W. Hall, vice-president, 
and Edwin Winter, cashier. 


First National Bank of Seattle has been authorized 
to open a branch in Raymond, Pacific County. 


James Young, formerly trust officer and attorney 
for the Peoples Bank & Trust Company of Seattle, 
has opened law offices in Seattle and will specialize 
in estate and trust work and corporation law. Mr. 
Young went to Portland, Ore., in 1913, where he 
served as trust officer and associate counsel of the 
First National Bank until joining the Peoples Bank 
& Trust Company in 1928. 


CANADA 


The Crown Trust Company of Montreal celebrated, 
on June 7, the 25th anniversary of its founding in 
1909, by Col. Wm. I. Gear, Major-General Sir John 
Carson and Robert Reford. Col. Gear is president of 
the trust company, having succeeded Mr. Reford 
upon his death in 1913. Irving P. Rexford, general 
manager of the company, joined as secretary in 
1909. Latest figures show a total of over twenty-two 
millions of estate funds under administration of the 
Crown Trust Company. 





A timely suggestion to 
a bank president 


HOSE stoop-shouldered depositors in your lobby aren't 


looking for lost coins. 


Examining “knee-action” on 


new cars has curved their backs. Advertising—intelli- 
gently planned, vigorously executed—brought them, eager to 
see and understand, to the auto showrooms. 


These are days of epochal changes, startling news. 


To gain 


public attention, your advertising must be more powerful than 
ever. The public, eager for new facts, will ignore old platitudes. 


These are also days of serious prob- 
lems of good-will building and 
business development for financial 
institutions 


To solve these problems, your ad- 
vertising and new-business plans 
must be modernized. Some of yes- 
terday’s bank publicity policies 
and methods must be discarded. 
Others must be reshaped, revital- 
ized. New ones, to meet today’s 
new situations, must be developed. 


The First Steps Have Been 
Taken and Charted 


Experienced bank officials and the 
executives in charge of publicity 
see this need. Many have been 
thinking long and seriously about 
it, discussing it, reaching conclu- 
sions. Some have already put new 
policies and practices into action. 


The conclusions reached, the ac- 
tions taken, are of vital importance 
to every bank and trust company. 
Today, more than ever, financial 
institutions need the confidence, 


the esteem and the business of the 
public—which they can get and 
hold with the help of intelligently- 
planned advertising, publicity and 
personal solicitation. 


Now the Results Are To Be 
Displayed and Discussed 


These new “1934 model” financial 
advertising ideas, plans and meth- 
ods are now, for the first time, to 
be gathered together, displayed, 
explained and discussed—at the 
Financial Advertisers Association 
Convention, Buffalo, New York, 
September 10, 11, 12 and 13. 


What an opportunity! You can 
hear and see the solutions, devised 
by the keenest minds in the field 
of financial advertising and business 
development, to your own serious 
problems. You can get ideas and 
facts, in those 4 days, that you 
could get so quickly in no other 
way. And you need them now. 


A Quick Harvest 
of Valuable Information 


You will see room-filling exhibits 
of today’s new advertising mate- 
rial. You will sit in departmental 
meetings at which each of your 
departments’ needs and opportuni- 
ties will be analyzed. You will 
attend sessions at which topics of 
general but no less vital interest 
will be discussed. Speakers and 
discussion-leaders will avoid gen- 
eralities, concentrate on facts and 
information useful to all. 


After meeting hours, you will find 
many other executives who, stimu- 
lated by the day's discussions, will 
gather together again for informal 
interchange of experiences and 
ideas that, in many ways, may 
prove even more interesting and 
informative than the scheduled 
conferences, 
* * * 


Resolve now to be there. Come 
with the executive in charge of 
your advertising. And make a 
doubly-firm decision that he shall 
be there, even’ if later develop- 
ments keep you away. 


It’s your one opportunity in the 
next 12 months to collect, at one 
stroke, the information from which 
you can build the kind of a pub- 
licity and new-business program, 
for your institution, that these 
crucial times demand. 


Write now to Preston E. Reed, 
Executive Secretary, Financial Ad- 
vertisers Association, 231 South 
LaSalle Street, Chicago, for reser- 
vations and information. 


THIS ADVERTISEMENT PREPARED BY THE PURSE COMPANY, CHATTANOOGA, TENNESSEE 





TOPICAL INDEX—CUMULATIVE 


NOTE: Many items of current interest are omitted, the intent being to limit the index to 
facts and opinions having reference value. June entries immediately follow headings, 
with two exceptions, i.e. “Authors” and “Corporate Fiduciary Associations.” 


April issue, pages 425-552 


June issue, pages 689-816 


AMERICAN Bankers Association: 
Trust Division— 
See Corporate Fiduciary Association— 
Trust Division 
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Conflict Opinion on National Recovery Program— 
Discussion by Committee on’ Commerce — ex- 
cerpts from addresses—616-619 
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Agnew, Albert C.—796 
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A similar index covering the current and one preceding issue? 
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Deposit insurance law defects pointed out by 


Chairman Crowley who outlines F. D. I. C. 
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Coleman—583-586 
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W. E. Carter—601 
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Policies—excerpts from address by James P. 
Warburg—May 17—581 


Permanent changes in banking laws to strength- 
en Federal Reserve System recommended by 
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Bank Auditors and Comptrollers—Philadelphia 
—Apr. 21—514-515 
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partments—471 


Recodification of Banking Laws Favored — ex- 
cerpts from address by Francis M. Law—635-636 

Separate Trust Conferences Favored by New Jer- 
sey Committee on Trust Matters—602-603 

Spirit of cooperation increasing between banks 
and auditors—586 


Trust Advertising Policies Praised—526 


“Trust Business Under the New Deal’’—excerpts 
from address by Gilbert T. Stephenson Apr. 26 
—589-593 


Trust Division A. B. A. and Life Underwriters 
adopt joint statement—561 


Trust Provisions of Mississippi's New Bank Act 
outlined—601 


BOOKS and Brochures: 

“Determinants of Investment Practice’—Edmund 
Brown, Jr.—771 

“Principles of Money, Credit and Banking”— 
Roy L. Garis—770 

“Review of Massachusetts Court Decisions and 
Statutes for 1934 (May 1, 1933, to May 1, 
1934) on Fiduciary Law’—lecture by Guy 
Newhall—published by Corporate Fiduciaries 
Assn., Boston—771 

“The Banking Situation—Post-War Problems and 
Developments”—H. Parker Willis and John 
M. Chapman—770-771 

“The Development of a Boy”—booklet issued by 
Trust Company of Atlanta, Georgia—729 

A. B. A. Trust Division 1933-34 Year Book—533 

“Better Banking’”—A Treatise on Bank Manage- 
ment in the Light of the Depression—William 
H. Kniffin—628-629 

“Corporation Securities’—A Study of Their Na- 
ture and Uses in Finance — Arthur Stone 
Dewing—628 

“Economic Reconstruction’—Report of the Co- 
lumbia University Commission—627-628 

“Federal Tax Handbook”—Robert H. Montgom- 
ery—531-532 

“Managed Money—The Experience of Sweden” 
—Erik T. H. Kjellstrom—529 m 

‘‘Reconstruction’’—A plea for a National Policy— 
Harold MacMillan—629 

“Review of Legal Education in the United States 
and Canada for the year 1933”—Alfred Z. Reed 
—527-528 

“The Bar and Public Relations’—John S. Brad- 
way—629 

“The Economics of Recovery’’—Leonard P. Ayers 
—530-531 

“Tomorrow’s Money’”—Frank A. Vanderlip— 
529-530 

“What Will Devaluation Mean to You?”—E. C. 
Harwood—532 

“Women and Wealth’”—Mary S. Branch—528-529 


CONVENTIONS: 


Dates, Recent Elections and Miscellaneous Data 
—473-476 ; 608-611; 799-803 
CORPORATE Fiduciary Associations (Including trust 
divisions of local, state and national organiza- 
tions) : 
General items—601-607 ; 733-738 
Arizona— 
Corporate Fiduciaries Association of Phoenix. 
List of officers elected May 29—7387-738 
Georgia— 
Atlanta Trust Dept. Committee of Clearing House 
Asso. 
Kansas— 
Trust Division K. B. A. 
List of new officers—738 
Massachusetts— 
Corporate Fiduciaries Association of Boston—new 
officers elected—607 
New Jersey— 
Bergen County: 
Annual meeting Apr. 12—list of officers elected 
—members executive committee—472 
Committee on Trust Matters— 
Separate trust conferences favored—602-603 
North Carolina— 


Trust Division N. C. B. A. 
Officers elected—report of Apr. 26 meeting—607 
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Corporate Fiduciary Associations—Continued 
Oklahoma— 
Oklahoma Trust Companies Association. 
List of officers elected—738 


Pennsylvania— 
Trust Company Section Pa. B. A. 
New officers elected—738 


Tennessee— 
Fiduciary Section T. B. A. 
Annual meeting held May 23—list of officers 
elected—738 
Utah— 
Trust Section U. B. A. 
Elect officers—607 
Washington— 
Seattle Association of Trust Men. 
Officers elected for ensuing year listed—738 


West Virginia— 

Fiduciary Society of W. Va. B. A. 

List of officers elected at annual meeting—738 
COURT: 
Decisions— 

Administration of Busby Estate by First National 
Bank of Chicago Upheld—all objections over- 
ruled—executor’s report approved—prayer four 
removal and surcharge denied—751 


Constitutional Law-——Arkansas Statute Exempt- 
ing Life Insurance Policies from Claims of 
Creditors Held Unconstitutional—Emergency 
Legisation—Impairment of Contracts—Four 
Justices Concur Specially—752-754 


Constitutionality of Statute of March 28, 1934, 
Amending Section 24 of the Trading With the 
Enemy Act Prohibiting Suits for Recovery of 
Deductions Made by the Alien Property Cus- 
todian Upheld—754-756 


Allowance of reasonable attorneys fees in fore- 
closure proceedings under Federal Farm Loan 
Act upheld—U. S. Sup. Ct. decided Apr. 2— 
482-484 

Corporation for: holding bank stocks mere agent 
or trustee for real owners who are subject to 
statutory assessment in case of insolvency—U. 
S. Dist. Ct. East. Dist. of Mich.—appeal from 
decision filed Apr. 9—481-482 

Taxation — Commissioner of Internal Revenue 
Ruled Dividends Taxable in Year Declared—Sus- 
tained by. Board of Tax Appeals—Petitioner 
contended Doctrine of Constructive receipt not 
applicable—U. S. Sup. Court reverses decision 
4-30-1934—612-613 


CURRENCY: 

Gold Currency Legislation and the Gold Clause 
in Contracts—review of legislation, executive 
orders and proclamations—discussion of con- 
stitutional questions involved—‘‘What Shall We 
Use for Money’—art. by James T. Carter— 
773-792 


Government Policy of Deliberately Depreciating 
the Dollar an Injustice to Savings Depositors— 
excerpts from address by James P. Warburg 
May 17—581 


Inflation Inevitable—excerpts from address by C. 
. Willard Young—676 
FIDUCIARY: 

Agreement Reached Between Arizona Bar and 
Corporate Fiduciaries Aaaociation of Phoenix 
—733 

Cooperation With Life Underwriters—R. H. 
Booth, Sr., pres. Boston Life Insurance Trust 
Council outlines successful steps taken in that 
city—736-737 

Corporate Fiduciary Defined—Comparison made 
with Individual Fiduciary—696-697 
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Fiduciary—Continued 

Corporate Trusteeship in Florida—after ten years 

of adversity, trust institutions of that State 

look ahead with confidence ‘to an increasing 

volume of business—art. 
Maistre—739-740 


Cordial Relations with Bar in Utah—excerpts 
from address by W. S. Emms—733-734 


Fiduciary Course—Article 1, Sec. 1, For Estate 
Owners—694-701; Trust Department, Sec. 2— 
701-708; Duties of Attorneys to Testators, 
Executors and Testamentary Trustees—708-710 


Pennsylvania’s Committee of Six—files its report 
-—734-735 


Sound Operating Principles and Effective Public 
Relations Program Necessary for Future Suc- 
cess—excerpts from address by Robertson Gris- 
wold—723-724 

Trust institutions must solve problems of com- 
mingled fund if they are to meet full responsi- 
bilities under changing economic conditions— 
excerpt from address by Gilbert T. Stephenson 
and Walter Reid Wolf—715-716 


“Exculpatory Clauses in Corporate Mortgages 
and Other Instruments” excerpts from ‘“Cor- 
nell Law Quarterly” art. by Philip M. Payne 
—497-502 


Forms for estate analysis—duties of an executor 
—sequence card—claims recording sheet—465- 
467 


Indemnity against liability suggested in satis- 
faction of indentures securing obligations pay- 
able in gold—477-479 


Thorough inquiry into Commingled fund problems 
urgently needed—active cooperation of trust 
executives, attorneys and accountants essential 
—437-443 


“Trust Business Under the New Deal”—excerpts 
from address by Gilbert T. Stephenson Apr. 26 
—5 89-593 


INSURANCE: 
Federal Deposit— 

Congressional Bills Affecting Summary as of 
Apr. 20—518-525; as of May 17—641; as of 
June 18— 

Defects pointed out by Crowley who outlines F. 
D. I. C. major objectives and plans for future 
—511-514 

Life— 

Annuities and Living Trusts—726 

Cooperation With Life Underwriters—R. H. 
Booth, Sr., pres. Boston Life Insurance Trust 
Council, outlines successful steps taken in that 
city—736-737 

Annuity premiums show sharp increase—509 


Life Underwriters and Trust Division A. B. A. 
adopt joint statement—567 


Solving difficult problems 
wills—472 


INVESTMENTS: 
Also see Mortgages 
Also see Real Estate 


Commingled Fund Necessary—trust institutions 
must solve problems. involved if they are to 
meet full responsibilities under changing eco- 
nomic conditions—excerpts from addresses— 
715-716 


Evolution of Trust Investment Principles—grad- 
ual change in standards since ‘‘Massachesetts 
Rule” was stated in 1830 outlined—excerpts 
from address by Henry E. Sargent—711-713 


by Fontaine Le 


involved in planning 
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Investments—Continued 


Gold Currency Legislation and the Gold Clause in 
Contracts—review of legislation, executive 
orders and proclamations—discussion of con- 
stitutional questions involved—‘‘What shell we 
use for money’—art. by James T. Carter— 
773-792 

Safety and Liquidity of Bankers Acceptances— 
effect when issuing bank suspends payment— 
excerpts from Acceptance Bulletiu—757-760 

Commingled Fund problems to be studied by Trust 
Division Committee—trust institutions cautioned 
against adopting plans until difficulties can be 
thoroughly canvassed and best methods of oper- 
ation devised—559-561 

Credit Problems of New Jersey Municipalities 
Analyzed—excerpts from address by John S&S. 
Linen May 18—636-637 

Federal Activities Menace Safety of Electric Utili- 
ties—excerpts from address by Edward K. Wood- 
worth May 17—630-634 

Good Underlying Utility Bonds Safe—excerpts 
from address by Samuel Ferguson—677 

Injustice in Present Government Policies—excerpts 
from address by James P. Warburg May 17— 
581 

Late Up-to-Date Information for Trust Invest- 
ments—excerpts from address by Gilmer Win- 
ston—586 

Market Action of New Issues—A Test of Syndi- 
cate Price Pegging—619-622 

Municipals and Mortgages Raise New Prob- 
lems for Trustees—excerpts from address by Dr. 
Norman H. Silberling May 24—606 

Ten Million Own Stock—535 

Tennessee Valley Authority Committed to a Policy 
of Protection—excerpts from address by David 
E. Lilienthal—677 

“The Investment of Trust Funds in North Caro- 
lina’”—excerpts from address by C. C. Walker 
Apr. 26—603-604 


MISCELLANEOUS: 


American Institute of Banking Officers—recently 
elected list of —799 

Compensation of Attorney in Preparation of 
Will—709-710 

Community Trusts—Twenty Years of Growth— 
art. by Raiph Hayes, director, The New York 
Community Trust—717-719 


Duties of Attorneys to Testators, Executors and 
Testamentary Trustees—708-709 


Editorial Reflex of Public Opinion—429-435; 562- 
568; 720-721 

Excerpts from Selected Articles—486-508; 614- 
627; 757-768 


Fiduciary Course Discusses Fundamental Princi- 
pals of Fiduciary Service—6938-710 


Gold Currency Legislation and the Gold Clauses 
in Contracts—reivew of legislation, executive 
orders and proclamations—discussion of con- 
stitutional questions involved—‘‘What shall we 
use for money’’—art. by James T. Carter— 
773-792 


“An Independent Bar’’—art. by Thomas T. Dunn 
—459-460 


“Budget for Everyone”’ excerpts address James O. 
McKinsey before National Ass’n of Cost Ac- 
countants—N. Y. Chapter—534-535 

Causes of business failures in 1932, listed—586 


Commingled Fund Problems to be Studied by Trust 
Division Committee—trust institutions cautioned 


Miscellaneous—Continued 


against adopting plans until difficulties can be 
thoroughly canvassed and best methods of oper- 
ation devised—559-561 ; 

Conflicting Opinion on National Recovery Pro- 
gram—616-619 

Cooperation Between Bankers and Certified Pub- 
lic Accountants—excerpts from report submitted 
to New Jersey Bankers Assn.—604-606 

“Critical Comparative Analysis of the Revenue 
Act of 1934’’—relative to changes in income, 
estate and gift taxes—by Leo Brady and John 
L. McMaster—569 


Crucial Test of ‘“Recovery’’—excerpts from The 
Guaranty Survey—670 

Essential Factors in Determining Constitutionality 
of Recovery Act—excerpts from address by Da- 
vid L. Podell—618-619 


Exculpatory clauses in miscellaneous bi-lateral 
agreements—501 

Government Disbursements Exceed Manufacturing 
Income—643 

Gradual Reversion to Mediaevalism seen by Walter 
Lichtenstein in analysis of major international 
problems and trends—address before St. Paul 
Assn. of Commerce—Apr. 10—516-517 

Inflation Inevitable—excerpts from address by C. 
Willard Young—676 ? ‘ 

Is Compulsion a Necessary Part of National Plan- 
ning?— excerpts from address by Henry J. 
Haskell May 15—634-635 

Legal Aspects of Legislation Underlying National 
Recovery Program—excerpts from address by 
Charles E. Clark—616-617 


National Industrial Recovery Act: Is It Constitu- 
tional ?—excerpts from address by Hal H. Smith 
—617-618 

New Organization Formed to Aid College Endow- 
ments—designed as connecting link between 
schools—trust institutions—the bar and life in- 
surance groups—645 

“Planned Economy” Inconsistent with Democracy 
—excerpts from address by James P. Warburg 
Apr. 30—644 

Present status of codes affecting trust departments 
—471 

Public Utilities and the New Deal—excerpts from 
the Girard Letter—626 


“Salvaging Human Values’’—a trust officer philo- 
sophizes—art, by Lee S. Trimble—455-456 


Some Constitutional Aspects of the National Re- 
covery Program — excerpts from address by 
Frederick H. Wood—619 


“Tax Liability Upon Recording Assignments and 
Deliveries of Stock Effected Without New York 
State, on Books Maintained Therein” art. by 
Francis X. Mannix—445-452 


Tax Liability Upon Recording Transfers of Stock 
Question Answered by Mannix—638-640 

Ten Million Own Stock—535 

“The Business Man of 1964”—Bank of America 
N. T. & S. A. Contest—596 

Thorough inquiry into Commingled fund problems 
urgently needed—active cooperation of trust 
executives, attorneys and accountants essential 
487-443 


MORTGAGES: 


Administration— 


Mortgage Deficiency Judgments—A Symposium— 
614-615 
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NATIONAL Association of Real Estate Boards— 
Institute of Real Estate Management— 
Howard E. Haynie new pres. appointed for un- 
expired term of Kenneth Colton Brown, resigned 
owing to pressure of private work—-593 


PROBATE: 
See Wills 
PUBLICITY: 
Bank and Trust— 
Co-Executors and Co-Trustees—703-704 
Cooperative Efforts in Bank Public Relations 
Never More Important Than Now—excerpts 
from address by L. A. Chambliss—725-726 
Developing Trust New Business—462-470; 595- 
599; 723-730 
Editorial Reflex of Public Opinion—429-435 ; 562- 
568 ; 720-721 
Educational Activities Urged—excerpts 
address by Elict H. Thomson—730 
Newspaper Display Advertising—463 ; 
727 
Sound Operating Principles and Effective Public 


Relations Program Necessary for Future Suc- 
cess—excerpts from address by Robertson Gris- 
wold—723-724 

Timley Advertisements on Questions of Wills— 
463; 598-599; 727 

Two Summer Jobs—practical suggestions issued 
by Trust Division, A.B.A.—729 

“Capital Taxes for Social Reform’’—emphasizes 
trust service as possible aid in solving problems 
confronting heads of families—art. by C. E. 
Kimball—579-581 

Current ‘‘New Business” Activity—newspaper ad- 
vertising—599 

Forms for Estate Analysis and Recording of 
Claims Distributed by National Bank of Tacoma 
—465-467 

More aggressive advertising and publicity efforts 
favored by New Jersey Bankers Public Rela- 
tions Committee—596 

Posters for counter and desk display used effec- 
tively in branches of Security-First National 
Bank of Los Angeles—462 

“Sell Your Ideas to Your Management’’—great 
future forecast—excerpts from address-by Sam 
W. Fulton—595-596 

Successful Advertising Campaign in a Suburban 
Town—combines illustrated folders, blotters and 
posters—464 

“The Business Man of 1964’’—Bank of America 
N. T. & S. A. Contest—596 

“The Hawaiian Trustee’’—monthly publication de- 
scribed—469-470 


Trust advertising policies praised by F. P. H. 
Siddons—526 


REAL ESTATE: 
Lease Security Deposits—excerpts from Columbia 
Law Review—765-768 


Data Needed for Proper Real Estate Appraisals— 
excerpts from address by Robert E. Simon May 
16—640 


from 


598-599 ; 


Exculpatory clauses in leases—501 


SECURITIES Act—1933: 


A Specific Factor Tending to Deprive Savings 
Depositors of a Fair Return—excerpts from ad- 
dress by James P. Warburg May 17—581 
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TAX: 
Minimizing Federal Estate Taxes in Drafting 
Wills and Trusts—art. by John D. Wright— 
743-749 


“Capital Taxes for Social Reform”—art. by C. E. 
Kimball—579-581 


Miscellaneous— 

“Critical Comparative Analysis of the Revenue 
Act of 1934’—relative to changes in income, 
estate and gift taxes—by Leo Brady and John 
L. McMaster—569 


“Tax Liability Upon Recording Assignments and 
Deliveries of Stock Effected Without New York 
State, on Book Maintained Therein” art. by 
Francis X. Mannix—445-452 


Tax Liability Upon Recording Transfers of Stock 

Question Answered by Mannix—638-640 
TRUSTS: 
Community: 

Twenty Years of Growth—Art. by Ralph Hayes, 

director, The New York Community Trust—717- 
719 
Composite— 

Commingled Fund Problems to be Studied by 
Trust Division Committee—trust institutions 
cautioned against adopting plans until difficul- 
ties can be thoroughly canvassed and best meth- 
ods of operation devised—559-561 


Thorough Inquiry into Commingled Fund Problems 
Urgently Needed—active cooperation of trust 
executives, attorneys and accountants essential 
—437-443 


Corporate— 

Gold Currency Legislation and the Gold Clause 
in Contracts—review of legislation, executive 
orders and proclamations—discussion of con- 
stitutional questions involved—‘‘What shall we 
use for money’’—art. by James T. Carter— 
773-792 


“Control and Audit of Corporate Trust Depart- 
ment from Viewpoint of Officer in Charge’’— 
excerpts from address by M. S. Altemose— 
622-626 


“Registered Bonds and Negotiability” excerpts 
from “Harvard Law Review” art. by Roscoe T. 
Steffen and Henry E. Russell—502-508 


Satisfaction of Indentures Securing Obligations 
Payable in Gold—indemnity against liability is 
one of suggestions made as precautionary meas- 
ure for the trustee—art. by W. C. Meyers—477- 
479 


“Tax Liability Upon Recording Assignments and 
Deliveries of Stock Effected Without New York 
State, on Books Maintained Therein” art. by 
Francis X. Mannix—445-452 

Tax Liability Upon Recording Transfers of Stock 
Question Answered by Mannix—638-640 


Life Insurance— 
Solving difficult problems involved in planning 
wills—472 
Miscellaneous— 
Annuities and Living Trusts—726 
Minimizing Federal Estate Taxes in Drafting 
Wills and Trusts—art. by John D. Wright— 
743-749 


“‘Exculpatory Clauses in Corporate Mortgages and 
Other Instruments” excerpts from “Cornell Law 
Quarterly” art. by Philip M. Payne—497-502 

“Powers of Sale in Trustees and the Rule Against 
Perpetuities’’-—excerpts from “Harvard Law 
Review” art. by W. Barton Leach—486-493 

Trust clauses to provide for merger or consolida- 
tion of trustee bank—586 
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Miscellaneous—Continued 
Uniform Principal and Income Act—Re-adoption 


of Oregon Act—509 
Use of trusts for alleviating danger of several 
successive capital taxes—580 


Testamentary : 
Test questions re—707-708 


TRUST Department: 

Contact with the Prospect and His Attorney— 
706-707 

Fiduciary Course—Article 1, 
Trust Dept.—701-708 

Preparing Yourself to Talk to the Prospect for 
Fiduciary Service—705-706 

Receipting for Wills—707 

“Departmental Priorities in Assets of Insolvent 
Banks” excerpts from “Yale Law Journal’— 
493-497 

“How Trusts Are Affected When One Bank’s As- 
sets Are Sold to Another’’—art. by Leslie Cole- 
man—583-586 

Present status of codes affecting trust departments 
—471 

“Trust Business Under the New Deal’’—excerpts 
from address by Gilbert T. Stephenson Apr. 26 
—589-593 

Operations— 

Forms to cover duties of an executor—sequence 
card—prepared by L. S. Dudley—The First Cen- 
tral Trust Company, Akron, Ohio—465 


Sec. 2, For the 


TRUST Conference: 
See Corporate Fiduciary Associations 


TRUSTEES: 
See Fiduciary 


WILLS: 

Custody of—705 

Duty of Attorney to Advise Client re Safe- 
keeping of—709 

Integration of Holographic Wills—excerpts from 
the North Carolina Law Review—760-765 

Planning Your Will—698-700 

Proper Execution—700-701 ; 704-705 

Testing—709 

Test questions re—707-708 

Receipting for Safekeeping and Setting Up Will 
Records—707 

Wills and Testamentary Trusts—Fiduciary Course 
—693-710 


Drafting 


Minimizing Federal Estate Taxes in Drafting Wills 
and Trusts—Art. by John D. Wright—743-749 


Unnecessary Litigation Defined—695-696 
Exculpatory clauses in wills—499 


Solving difficult problems involved in planning 
wills—472 


BANK AND TRUST COMPANY ADVERTISEMENTS 


January to June, 1934, Inclusive 


ALABAMA 
Birmingham 
Birmingham Trust & Savings Company 
48, 206, 407, 501, 618, 737 


CALIFORNIA 
Los Angeles 
California Trust Company 71, 175, 460, 755 
Citizens National Trust & Savings Bank 239 
Security-First National Bank 
55, 193, 341, 531, 625, 762 
San Diego 
Union Trust Company of San Diego 227 
San Francisco 
American Trust Company 41 
Bank of America N. T. & S. A. 
85, 201, 375, 505, 609, 735 
Bank of California, N. A. 123 
Crocker First National Bank of San Francisco 
207, 491, 771 


DELAWARE 
Wilmington 
Wilmington Trust Company 


DISTRICT OF COLUMBIA 
Washington 
American Security & Trust Company 
56, 190, 350, 474, 644, 780 
Washington Loan & Trust Company 
93, 209, 317, 513, 603, 800 


GEORGIA 
Atlanta 
Trust Company of Georgia 


ILLINOIS 
Chicago 
Chicago Title & Trust Company 87, 145, 329, 591 
City National Bank & Trust Company 
53, MARCH COVER, 680 
Continental Illinois National Bank and Trust 
Company 600, 722 
First National Bank of Chicago 
5, 145, 277, 458, 582, 742 
Harris Trust and Savings Bank 243, 510, 794 


Northern Trust Company, The 
37, 169, 315, 489, 631, 718 


IOWA 
Des Moines 
Iowa-Des 
Company 


Bank & Trust 
233, 797 


Moines National 


MARYLAND 
Baltimore 
Maryland Trust Company 61, 183, 384, 456, 643, 792 
Mercantile Trust Company 70, 196, 382, 508, 635, 801 


Safe Deposit & Trust Company 
54, 205, 334, 532, 677, 753 


MASSACHUSETTS 
Boston 
Boston Safe Deposit & Trust Company 
6, APRIL COVER 
National Shawmut Bank, The 349 
Old Colony Trust Company 217, 319, 453, 587, 731 
State Street Trust Company 36, 252, 356, 617, 787 


Springfield 
Springfield Safe Deposit & Trust Company 251 
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MICHIGAN 
Detroit 
National Bank of Detroit 38, 171, 327, 457, 605, 745 


MINNESOTA 


Minneapolis 
Northwestern National Bank and Trust Company 517 


MISSOURI 
St. Louis 


Mercantile-Commerce Bank & Trust Company 
1, 141, 278, 425, 553, 689 


St. Louis Union Trust Company 
125, 216, 359, 611, 808 


NEW JERSEY 
Camden 
Camden Safe Deposit & Trust Company 73, 
Montclair 
Montclair Trust Company 
Morristown 
Morristown Trust Company 


Newark 
Fidelity Union Trust Company 


Plainfield 
Plainfield Trust Company 


111, 220, 476, 
77, 395, 


NEW YORK 


Buffalo 
Manufacturers and Traders Trust Company 


Brooklyn 
Brooklyn Trust Company 98, 179, 355, 503, 646, 7 
Kings County Trust Company 94, 22 


New York 
Bankers Trust Company 
Bank of New York and Trust Company 
134, 142, 346, MAY and JUNE COVERS 
Central Hanover Bank & Trust Company 4, 594, 732 
Chase National Bank 42, 454, 578 
City Bank Farmers Trust Company 
31, 161, 312, 486, 568, 714 
Corporation Trust Company 91 
Empire Trust Company JANUARY COVER, 367, 621 
Fiduciary Trust Company 129, 213 
Fulton Trust Company 40, 184, 409, 493, 657, 807 
Guaranty Trust Company 50, 162, 444, 588, 750 
Manufacturers Trust Company 106, 480 
Marine Midland Trust Company, The 369, 469, 756 
New York Trust Company 83, 274, 461 
Title Guarantee & Trust Company 
JAN., Fes, MARCH and MAy covers, 483, 747 
United States Trust Company 
3, 148, 275, 428, 556, 


Rochester 
Rochester Trust & Safe Deposit Company 103, 
Security Trust Company 

Syracuse 
First Trust & Deposit Company 25, 


‘Pe RL Md & 


NORTH CAROLINA 
Winston-Salem 


Wachovia Bank & Trust Company 
JANUARY, FEBRUARY and MARCH COVERS 


OHIO 
Cincinnati 
Fifth Third Union Trust Company 
97, 199, 365, 475, 610, 
Cleveland 
Cleveland Trust Company, The 


OKLAHOMA 
Tulsa 
First National Bank & Trust Company 
117, 364, 529, 659, 


OREGON 
Portland 
First National Bank of Portland, The 388, 806 
United States National Bank . 200, 500, 799 


PENNSYLVANIA 
Philadelphia 
Fidelity-Philadelphia Trust Company 
7, 144, 276, 468, 597, 769 
Girard Trust Company 8, 146, 278, 426, 554, 690 
Pennsylvania Company 
ALL BACK COVERS 
Philadelphia National Bank 210, 485, JUNE COVER 
Provident Trust Company 46, 320, 577 
Real Estate Land Title & Trust Company 
JANUARY, MARCH and MAY COVERS 
Real Estate Trust Company, The 
. 75, 231, 385, 514, 678, 790 
Pittsburgh 
Fidelity Trust Company 59, 229, 343, 507, 653, 802 
Peoples-Pittsburgh Trust Company 
101, 215, 377, 470, 660, 796 


RHODE ISLAND 
Providence 
Rhode Island Hospital Trust Company 79, 351, 655 
VIRGINIA . 
Richmond 
State Planters Bank and Trust Company 
Virginia Trust Company 
74, 185, 394, 490, 665, 


WASHINGTON 


403, 


Tacoma 
The National Bank of Tacoma 


WISCONSIN 
Milwaukee 
First Wisconsin Trust Company 


CANADA 
Toronto 
National Trust Company, Ltd. 52 
Toronto General Trusts Corporation 
57, 191, 378, 495, 629, 767 


OTHER ADVERTISERS 


Ambassador Hotel 131 
American Library Service 392, 497 
Barre Granite Association 188 
Bell Telephone System 195, 487, 741 
Burroughs Adding Machine Company 32 
Commerce Clearing House, Inc. 
133, 246, 397, 484, 670, 764 
General Motors Acceptance Corporation 219, 499, 803 
John Hancock Mutual Life Insurance Company 
109, 330, 663 


Lehman Brothers APRIL COVER 
Lincoln Hotel FEBRUARY COVER 
Polk’s Bankers Encyclopedia 512 
Prentice-Hall, Inc. 208, 413 
Prudential Insurance Company of America 181, 479 
Purse Company, The 187, 633, 661 
Quincey & Company, Chas. E. 391 
State of New York, Comptroller of the 414, 804 
Travelers, The 352, 542 
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Act the iebed fie estate aediees oa 


taxes are, ‘sharply ‘increased, if your 
“ai disposés. of your estate on’ the 


_ basis of rates prevailing prior. to to May ay’ 

10; it may be out of dete, Your ae 
- fate may be so affected, ‘bythe new) 
tas. tates, that important bequests arid. 
other provisions ‘of ‘your wilk may . 


_ need immediate. tevision, hee? 
Avsingle cast. will djlustrate de 
° necessity for knowing the provisions 
“of the new Act. The: crise in estate” 
taxes became effective immediately 


- pon the signing of the bill, bar’ 


the new gift taxes ate not effective 
ony peer: 1, 3985: oh means 


i" ae 
a ; 
y 


if tt 


$3 Nn York Ching Hovisk 


Membership Nasiber One. ee 


(which makes part’-of_-your estate 


“subject to gift tax instead of estate 


tax) you should take immediate ac- 


“thom ro avail yourself of a differential | 


"between the two rates which will 


a ’ disappear i in part after December 31. | 


This whole matter-of taxes is too 
.. important to be neglected. Moreover 
ies toocomiplicated and far-reaching ‘ 


ag be treated excepr by.acareful study . 


of the property holdings and peculiar 


~ Fequirements ofcach'estate. 
Af the effect. of taxes upon your és-».’ 
“ tarehas nor had the benefit of arecent, 


searching examination, we suggest 


that you consult us without delay. 
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